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LETTER OF TRANSMITTAL 


UniTEep STaTEs SENATE, 
CoMMITTEE ON THE JUDICIARY, 
Washington, December 15, 1958. 
Hon. James O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear Senator Eastianp: I am transmitting herewith for the 
information of the members of the Committee on the Judiciary a 
report of the Antitrust and Monopoly Subcommittee entitled “Study 
of Administered Prices in the Asphalt Roofing Industry.” 

The subcommittee has been inquiring into the subject of adminis- 
tered prices in concentrated industries for almost 2 years. During 
this time prominent economists have been heard on the subject of 
administered prices and hearings have been held on the subject of 
administered prices in the steel and automotive industries. The 
present report is based on hearings held on March 25, 26, and 27, 
1958, with the intention of examining the pricing practices and 
policies of the asphalt roofing industry. 

1 wish to acknowledge with appreciation the efforts of Paul Rand 
Dixon, counsel and staff director, and Philip R. Layton, assistant 
counsel, both in the hearings which preceded this report and in the 
preparation of the report itself. 

Sincerely, 
Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly. 
v 








ADMINISTERED PRICES, ASPHALT ROOFING 


A. MAJORITY REPORT 
I. INTRODUCTION 


On March 25, 26, and 27, 1958 (pursuant to S. Res. 231, 85th Cong., 
2d sess.) hearings were held before the Subcommittee on Antitrust 
and Monopoly of the Committee on the Judiciary, United States 
Senate, for the purpose of examining the pricing practices and policies 
of the asphalt roofing industry. 

The hearings centered on the development end operation of a com- 
plicated and arbitrary zone delivered pricing system and its effect 
upon new and small producers. The purpose was to determine 
whether this system was a mechanism for administering prices and 
whether the antitrust laws were effective under the circumstances. 

Evidence was adduced in the form of testimony under oath and 
exhibits from officials of five producers of asphalt roofing products, 
The subcommittee first heard the testimony of representatives of two 
relatively new and small producers: Weber Pharis, president, Leopard 
Roofing Co., Meridian, Miss.; and George C. Krug, president, Volasco 
Products Co., Knoxville, Tenn. These were followed by spokesmen 
for three relatively large and well-established manufacturers: Lloyd 
A. Fry, chairman, Lloyd A. Fry Roofing Co., Chicago, IIl.; Malcolm 
Meyer, president, Certain-teed Products Corp., Ardmore, Pa.; and 
E. J. 0’ Leary, executive vice president, Ruberoid Co., New York, 
rai 

The investigation revealed that the economics and technology of 
the asphalt roofing industry are such that it could wholly consist of 
a relatively large number of small plants, each operated by inde- 
pendent local businessmen. It developed, however, that the indus- 
try is dominated by relatively large firms with many widely dis- 
tributed plants which are led by the. largest producer, and these large 
establishments all demand price uniformity. 

So powerful has this dominance and leadership become that small 
independent operators of single plants have not been able to gain a 
foothold. The reason for this failure is that these independents cannot 
sell a profitable volume at established uniform prices, and they are 
not allowed to sell for less. 

Forced to attempt to sell for less so as to get a profitable volume, 
the small operators met one of the oldest weapons of monopoly— 
geographic price discrimination. With this device, the producers 
with wide distribution cut prices in the markets served by their small 
rivals in the South and raised or maintained them in the North. 
This was = in a succession of moves under an elaborate system 
that resulted in fantastic and changing patterns of area price dis- 
crimination. 
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Finally, in retaliation for a courageous invasien of the high-priced 
northern markets by one small newcomer in the South, the industry, 
under its historical leader imposed such low discriminatory prices 
that the survival of at least that newcomer is seriously threatened. 


Il. Tue AspuHatt Roorina INpustTRY 
A. PRODUCTS 


The basic materials used in the manufacture of asphalt roofing 
products are felt, asphalt, and mineral granules. Felt is a coarse 
absorbent paper which is produced in felt mills from rags and other 
waste materials in various weights, such as 15 pounds ¢ and 30 pounds. 
Untreated, it is known as dry felt and wound in large rolls. 

Dry felt is first processed into saturated felt by unrolling it and 
dipping it in liquid asphalt, which is derived from petroleum. After 
saturation, the product is cooled and rerolled. 

In the manufacture of shingles, the felt after leaving the saturator 
enters a vat where it is coated with additional asphalt. From the 
coating vat, the product moves to a drum where there are sprinkled 
on granules of slate rock which may be colored. Thereafter the 
granules are pressed into the coating as the product is wrapped 
around a large drum. Finally the sheet is cut into shingles. 

From about the beginning of the century, when the industry 
started, until about 1915, products were almost wholly limited to 
asphalt felts, smooth- and mineral-surfaced roll or sheet roofings. 
Introduced in 1915, asphalt shingle production expanded rapidly 
until asphalt shingles almost entirely replaced wood shingles which 
were more expensive, gave inferior fire protection, and re quired con- 
stant maintenance. <As of 1947, about 89 percent of all roofs were 
asphalt but the figure is now only about 80 percent. 

While the number of different sizes, weights, and styles has grown 
until there may now be as many as about 75, the 2 basic products to 
which reference was made at the hearings are 15-pound saturated 
felt sold in rolls weighing 60 pounds and 215-pounds shingles sold in 
squares which cover 108 square feet. 

Asphalt shingles will last from less than 10 vears to about 30 vears, 
depending upon quality. Minimum standards are established by the 
Federal Specification Board and the Underwriters’ Laboratories. 
Federal agencies such as the Federal Housing Administration and the 
Veterans’ Administration specify, approve, and permit the use of 
asphalt shingles which meet the minimum standards. 

In addition to the regular line, some manufacturers produce a 
bonded line which sells at a considerable premium. The manufacturer 
assumes an obligation as to performance of the roofing under the 
bond, which is underwritten by some bonding company. 

There are three basic classes of customers—wholesalers, retailers, 
and consumers—the members of each of which, however, may also 
in varying degrees fall into either or both of the other classes. The 
“proper” classification of customers, together with the discounts to 
be accorded, has been and is one of the problems underlying the pricing 
difficulties in the industry. 
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RB. PLANTS 


Mr. Fry testified as follows with respect to the number of manu- 
facturers and the number, kind, and location of their plants: 


There are 30 manufacturers producing asphalt shingles, asphalt mineral and 
smooth roll roofings, saturated felts and allied products. 

There are 5 manufacturers producing asphalt saturated felts only. 

There are 2 new manufacturers entering the asphalt roofing business, with 2 
new plants under construction. 

This report is the latest confirmed information that I have, but rumor has it 
there are, at least, three new concerns about to announce their plans to estab- 
lish new plents. 

Of the 30 manufacturers making shingles, rolls and felt, 14 have 2 or more 
plants, and they are, with headquarters listed, as follows: 


Lloyd A. Fry Roofing Co., Summit, Hl-_-- infix SS caret ta payee we ee 
The Rubereid Co,, New, .Otity te. (Ncw ciweadseh~ ot IN Ret, 
Certain-teed Products Corp., Ardmore, Pa__- meets as naialene peta 8 
Johns-Manville Corp., New York, N. Y-_- ich Sox a esabntantes hot IT agate cae 7 
The Flintkote Co., New York, N. Y~_- mgusieie Sidlecé th 6 


The Philip Carey Manufacturing Co., Lockland, Ohio__..-.-.------------ 
The Barrett Division, Allied Chemical, New York, N. Y_---_----- shea anaee 
Bird & Son, East Walpole, Mass - - - - : ae sks 

Logan-Long Co., Chicago, Ill-_ - - - ERs algae a saiiet: dilabsa 6: hid olaeietd 
United States Gypsum Co., Chicago, Ill_- awe atthe iain Sndeaes 
The Celotex Co., Chicago, Ill ae ranted 
Pabco Division, Fiberboard Paper, San Francisco, Calif___.-_------ 3 
The Ohio Paper Co., Miamisburg, Ohio - - - ak 

The Bear Co., Beardon, Ark Deas a 


ND] WNWWwW PRON 


ONE ES. Seas aioe oa tintin awh 
There are 16 having single-plant operations, as follows: 


The Tilo Co., Stratford, Conn ; Beds : Bont ateeeles 
B. F. Nelson Manufacturing Co., Minneapolis, Minn_--_- wt 2 
National Manufacturing Co., Tonawanda, N. Y__- : bh hl de te 

The Arctie Co., Edge Moor, Del : ’ iad Kuk dtee LEE S 
Globe Roofing Products Co., Whiting, Ind__ " > clave AES eS «a 
Keasbey & Mattison Co., Barber, N. J cau 3 a ie ioicagh ted 
T-K Roofing Co., Chester, W. Va- aes on hice ire baie a ait od 
The Tamko Co., Joplin, Mo--- : i Ue) eee 33 
Keystone Roofing Co., York, Pa__-_- Lh ak DO Soe oie 3 ait. 
Becker Roofing Co., Chicago, Tl_- isciacShes eb ce 
The Palmer Co., St. Francis, Ky - - - sheet 46 tiecasbh uae 
Marvel Co., Albuquerque, N. Mex sa re ey oer ee. 
Lundy-Thagard Co., Los Angeles, Calif __ 
Web-Cote Co., Meridian, Miss-__-_- “ya ee. Se oper s. ik. Sn 
The Elk Co., Stephens, Ark_-_- ion eee ae Son Dit sch oe rcs emer a eae 
Gulf Seal Co., Denver, Colo_----- } JiSes eedataGec 6 Setetaad 


oo 


bt 
S | meh free pe eh ph ech eh feed fee fe feet fet feel fee feed peed 


Oa Ai ducabuntenbs discihae ict ak hala leat a So pee ei oe 


The two new manufacturers with plants under c 


t 
~ 
*~) 
“= 


The Piedmont Co., Douglasville, Ga aie oe ott. 2d 2a ulead ] 
Name not established, Lubbock, Tex ai £5 Saal bs ansdattase opal hasta aes 1 
) 


Total a Pbchi tL a Seas 
The five manufacturers of saturated felt only are: 


Protective Papers Co., Union, Ill pak tind ts ewan ene 1 
Trenton Paper Co., Trenton, N. J lapeiy, Rion. FEE be et" a coe 1 
Volaseo Products Co., Knoxville, Tenn ey heb Bat 2 8 ee SS a l 
Congoleum Nairn, Inc., Cedarhurst, Md os Seat 2 nee ee ] 
The |Delta Co., Slidell, La : 1 


Total ss aoa aa ie olecan Gh Hass aiicibianiae hse eee ae ae an cd 5 


32781—58 2 
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Of the 82 plants owned by the multiple plant operators, 80 are in operation 
and 2 new plants are being constructed—the 2 new plants being the Flintkote 
Co., at Ennis, Tex., and the Bear Co., at Phillipsburg, Kans. 

All 16 plants of the single-plant operators are in operation. 

Likewise, the 5 asphalt-saturated felt plants are operating, making a total of 
101 asphalt roofing and felt plants, with 2 more soon to be added. 

As to the major consuming markets, the plant distribution by manufacturers 
in each follows: 


oston maerncet area: Fry, Bird, Ruberoids.csc. ~~ aniiemdecce nnbesustencu 3 

New York market area: Fry, Ruberoid, Johns-Manville, Flintkote, Carey, 
United States Gypsum, Tilo, Keasbey, and Mattison__..____.__-____--_- 8 

Philadelphia market area: Fry, Certain-teed, Barrett, Keystone, and Arctic 5 


Chicago market area: Fry, Ruberoid, Certain-teed, Johns-Manville, Flint- 
kote, Carey, Barrett, Bird, Logan-Long, Globe, Becker, and Protective 
arias cuackiinaPistuncskaie st Boch eticawayiete 2 

St. Louis market area: Fry, Certain-teed, and Celotex____.___---_-__---- 3 

Kansas City market area: Fry, Ruberoid, and Certain-teed____....._.___- 3 

Cincinnati market area: Fry, Carey, Logan-Long, and Ohio Paper_____--_- 4 

Dallas-Fort Worth market area: Fry, Ruberoid, Certain-teed, Johns-Man- 
Wa, OENe POR ObG sn ae ss ik Sn ewe eds j a bf One ae ek EB 5 

Los Angeles market area: Fry, Flintkote, Johns-Manville, United States 
Gypsum, Celotex, Pabco, and L:indy-Thagard.___....._..-.---------- 

San Francisco market area: Fry, Pabco, Johns-Manville, and Certain-teed__ 

Portland-Seattle market area: Fry, Pabco, Flintkote, and Certain-teed_ _-___ 

Minneapolis market area: Fry, Nelson, United States Gypsum, and Ruberoid~ 


ees 


Or a total of 62 plants located in the 12 major consuming markets (1599-1601).! 


It will be noted that, except for the Dallas-Fort Worth area, there 
are no major consuming markets in the Southern or Southeastern 
States. 

C. ASPHALT ROOFING AS SMALL BUSINESS 


Owing to the weight of asphalt roofing products, and consequent 
high shipping costs, it appears to be economically important to lo- 
cate relatively small plants at points based on population concentra- 
tions rather than to have one or a few large plants. It is also feasible 
to do so because of the general availability of raw materials which, if 
necessary, can be shipped in less expensively than the finished prod- 
uct can be shipped out. Hence location is not tied to raw materials 
as in some industries (1588). Moreover, relatively little capital is 
required and the process is relatively nontechnical. It would appear, 
therefore, that the asphalt roofing business is well within the capa- 
bilities of small-business men. 


Ill. Tue Five Companies 
A. THE TWO NEW AND SMALL COMPANIES 


1. Leopard Roofing Co. 

Leopard Roofing Co. is located in Meridian, Miss. Weber Pharis, 
who testified at the hearings, is president. 

Mr. Pharis is 30 years old, and, prior to organizing Leopard in 
1955, had been a salesman for the Bear Roofing Co., Beardon, Ark.., 
for about 6 years, traveling in Texas, Oklahoma, Missouri, and 
Louisiana. In these years he had accumulated savings of about 
$43,000. 


1 All page numbers in parentheses refer to Administered Prices: Hearings before the Antitrust and Mo- 
nopoly Subcommittee, March 25, 26, and 27, 1958, pt. 5: Asphalt Roofing. 





ADMINISTERED PRICES—-ASPHALT ROOFING 5 


As a salesman Mr. Pharis became familiar with the asphalt roofing 
industry in a period when there was a tremendous demand for its 
products. He stated that his employer was shipping only about 1 
truckload out of every 3 or 4 ordered. 

Mr. Pharis determined that a roofing plant could be started with- 
out a great deal of capital or technical haem be and concluded that 
it would be an ideal small-business operation. 

Seeing the demand, realizing that supplying it was small business, 
and having had several years of successful sales experience, Mr. Pharis 
took his savings and started to look for a location. 

After going to Texas and Oklahoma, he decided to locate in Merid- 
ian, Miss., on a few acres, founding the new company in 1955 as a 
partnership, with the two owners of Bear Roofing Co. (his former 
employer) as partners. The plant was started in the spring of 1955 
and was in operation in August of that year. 

The decision to locate in Meridian was made after finding all factors 
to be advantageous. Asphalt was available from a local refinery. 
Power and gas rates were most favorable. Labor was willingly avail- 
able at a differential under union rates paid by national competitors 
(1561-1562). There was a ready market for asphalt roofing in the 
Southeast, with competitors’ plants at substantial distances. There 
was no other producer in Mississippi. The nearest competitors were 
located in Tuscaloosa, Birmingham, and Mobile, Ala.; New Orleans, 
La.; Little Rock, Beardon, and Camden, Ark.; and Memphis, Tenn. 

Mr. Pharis had also fully considered the matter of pricing. In 
1955 and for years prior thereto asphalt roofing prices were f. o. b. 
each plant with freight prepaid up to about 50 cents per hundred- 
weight. F. 0. b. prices were the same at all plants (1541). 

As a small roofing manufacturer he wanted only to reflect his costs 
with a fair profit in the price of his products to the distributors in the 
area he could adequately serve from Meridian (1559-1576). He did 
not want the prices charged by the major roofing companies (1559). 
He planned to operate without incurring many costs, such as for 
advertising and salesmen, and considered it his right to pass on those 
savings to distributors (1559-1560). As stated by Mr. Fry, any 
newcomer would have to sell under the price of the majors (1659). 

Prior to 1955 it had been customary for small producers without a 
nationally known product, including Mr. Fry himself, to cut under 
the major’s prices by 6 or 8 percent (sometimes as much as 15, 20, or 
25 percent) without retaliation (1541-1542). Had Mr. Pharis 
believed he would not be permitted to do the same he would never 
have gone into the business (1541). 

The new company began operations in August 1955 with the manu- 
facture of 15-pound and 30-pound saturated felt, the dry felt being 
purchased from Congoleum-Nairn Co., Kearny, N. J. (1541). There 
were six men on the work force at that time, including Mr. Pharis 
who worked in the plant. One day he unloaded felt, the next operated 
the saturating machine, and the third traveled to sell a customer or 
two in Mississippi, part of Arkansas or northwest Florida (1543). 

Three months after beginning operations Mr. Pharis bought out 
his two Arkansas partners and incorporated the company (1566). 

In the spring of 1956, Mr. Pharis employed a girl to work part time 
in the office and a man to oversee the plant while he undertook to 
develop sales. The result was that the plant was operating 8 hours a 
day 5 days a week (1543). 
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By September 1956 Leopard Roofing had made some money and 
was able to pay off a mortgage on part of its property (1552). This 
proved to be fortunate, for at this time the industry saw fit to 
lower the price of saturated felt by a special disc ‘ount only when 
shipped in straight truckloads in the principal territory served by 
Leopard (1551). This discount on Leopard’s only product and on 
the quantity in which it was forced to ship severely reduced its volume 
(1551). Relieved of the mortgage, Mr. Pharis felt he could remedy 
the situation by undertaking the manufacture of roll roofing and 
shingles, which were not subject to the special discount, for he could 
then ship those products with saturated felt in mixed truckloads, 
under which circumstances the felt was also not subject to the discount 
(1552). 

Working night and day all through the winter of 1956 and the 
spring of 1957 installing machinery for manufacturing rolled roofing 
and shingles, Mr. Pharis had the Leopard Co. in production of those 
products by June 1957 (1553; 1560). 

This move did not extricate Leopard from its difficulties. In July 
1957, just 1 month after Leopard had added roll roofing and shingles, 
the industry chose to offer an extra discount on saturated felt, roll 
roofing, and shingles—everything Leopard manufactured—in Leop- 
ard’s basic market area of Mississippi and Alabama, most of Tennessee 
and Georgia, and northwest Florida (1564). 

When this happened, Pharis concluded that the only thing to do 
was to get more capital to build a felt mill in an effort to reduce 
Leopard’s costs by manufacturing its own dry felt (1565-66). 

Pursuing this plan, Mr. Pharis sold stock in the corporation to 3 
Mississippi small-business men to secure operating capital and applied 
to the Small Business Administration for a loan, which was approved 
in the fall of 1956 in the amount of $240,000. Construction was 
begun in August 1957 and scheduled to be completed by about June 
1958 (1566). The Leopard Roofing Co. now has about 83 employees 
and will need about 35 more to operate the felt mill (1544). 


2. Volasco Products Co. 


Volasco Products Co. is located near Knoxville, Tenn., on the 
Tennessee River. George C. Krug is president and testified at the 
hearings. Mr. Krug is ‘also preside nt of Volunteer Asphalt Co. lo- 
cated near Volasco and affiliated with it. 

Prior to organizing these companies, Mr. Krug was vice president 
of Brookside Mills, Knoxville. Previously, and after graduating 
from the U niversity of Wisconsin in 1934, he was for many years a 
practicing certified public accountant (1: 579). 

Volunteer Asphalt Co. began operating in 1954, refining various 
grades of road asphalts. One year later Volasco P roducts Co. started 
production of roofing asphalt, called mopping asphalt, and asphalt 
saturated felts (1579). 

In locating his roofing plant at Knoxville, Mr. Krug was influenced 
by the fact that it was situated in a gap between plants located on 
the eastern seaboard and on the Obic River. Thus, throughout a 
large area around Knoxville there would be a substantiel market 
with considerable advantage in transportation, an important factor 
in view of the great weight of asphalt roofing products in relation to 
value (1582). 

Moreover, the roofing plant would have the advantage of being 
located adjacent to the affiliated Volunteer Co., the source of its 
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asphalt. The Volunteer Co., in turn could bring in its raw asphalt 
by cheap barge transportation from St. Louis, Mo. (1579). Potential 
sale of roofing products made the asphalt refinery economically 
feasible, as the extensive terminal facilities which it required could be 
justified only by expected volume in both roadbuilding and roofing 
asphalts (1581). 

In addition, Mr. Krug bought a special machine for making 
saturated felt. Most roofing companies made that product on the 
machine used for shingles, merely bypassing the coating and granule 
operations. The machine ac quired for the Volasco plant was specially 
designed to produce saturated felt only and had never been tested in 
operation. Hence costs could not be prec isely forecast (1589). 

Material costs are the principal ones in the manufacture of asphalt 
roofing, labor costs being relatively modest (1594). 

Mr. Krug, like Mr. Pharis, determined that the manufacture of 
asphalt roofing was a small-business operation. With moderate 
capital requirements, and with location not dictated by source of raw 
materials, relatively small and economical plants can be located at 
almost any desired point in the country to serve area needs (1588). 

Volasco began the manufacture of saturated felt in 1955, at about 
the same time as Mr. Pharis. Unlike the Leopard Co., however, 
Volasco did not expand into shingles when prices of saturated felt 
were cut while shingle prices remained high (1581-1584). Because of 
the asphalt refinery, Mr. Krug stated he could exist as he was presently 
situated for a long time. ‘To add shingle manufacturing facilities 
would bring the investment up to around a million dollars which, 
Mr. Krug said, would expose him to the possibility of losing both 
businesses (1585). 

In his original planning, however, Mr. Krug contemplated a com- 
plete line of asphalt roofing products, for otherwise he would not have 
built the asphalt refinery (1584). It is very desirable to have a com- 
plete line, and the lack of it not only injures his roofing operation but 
also his refinery which suffers because it lacks the volume which was 
contemplated when it was built (1585). If Mr. Krug had a complete 
line, without producing his own dry felt, he could employ 60 to 80 
more persons. A felt mill would call for additional employees (1585). 

Mr. Krug believes that sound pricing in the asphalt roofing industry 
would require either an f. 0. b. price at each producing plant plus 
shipping costs to customers in the surrounding area or an area price 
to apply to each plant (1587). This does not mean that one manu- 
facturer could not meet the price of another, but that such a meeting 
should be nondiscriminatory. For example, if a competitor had one 
plant in the North and another in the South, and Volasco had but 
one in the South, the competitor should not be able to sell at a low 
price in the South and at a sufficiently higher price in the North to 
make up the difference, because Mr. Krug thinks it would definitely 
be a program to eliminate him as a competitor in the South (1588). 
His recommended pricing policy, said Mr. Krug, “would insure fair 
prices to all consumers based on the actual cost of serving them . . . .” 
(1588; 1731). 

If there were no area or gecgraphic price discrimination, Mr. Krug 
would not be too worried about competing with large national firms 
at the same price, even with the disadvantage of his having no national 
reputation (1588). This is because he believes he could develop 
support for his local industry and sell his product on the basis of 
service (1730). 
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B. THE THREE LARGE AND ESTABLISHED COMPANIES 


1. Lloyd A. Fry Roofing Co. 


Lloyd A. Fry Roofing Co. is a Delaware corporation with head- 
quarters in Summit, Ill. Its founder, chairman of the board, and 
chief executive officer is Lloyd A. Fry, who testified at the hearings. 
He stated that it is family owned and controlled and that its stock is 
not listed or traded on any exchange. Being privately held, the 
corporation does not make public any financial or operating data 
(1596). 

Mr. Fry has spent 44.years in the asphalt roofing business, 27 years 
operating his own business and 17 years working for others in all 
capacities from salesman to vice president in charge of all operations 
(1596). 

Starting with limited capital in a leased plant, Mr. Fry first estab- 
lished an asphalt roofing manufacturing business in July 1931 at 
Lockport, Ill. (15°°;. This business soon failed, principally because 
of the continuance ~* 2 depression which had begun in 1929 and 
also to the depresse. ‘ :ces established by his competitors (1603; 
1597). 

On July 1, 1933, Mr. Fry established his present business with a 
single plant (1603). He now has 19 roofing plants, supplemented by 
14 felt mills, located in 22 cities throughout the country (1597). 
This venture was financed with capital borrowed from Sears, Roebuck 
and Co. under ‘‘a rather complicated setup’ (1603-1604). This 
obligation was not paid in full until 1954 after the 19 plants were in 
operation. Mr. Fry sells roofing to Sears and has done so since he 
started the business (1604). Mr. Fry “did not care to discuss’’ his 
financial arrangement with Sears “for the benefit of * * * com- 
petitors’”’ (1603). 

The locations of the roofing plants and felt mills of the Fry com- 
pany, together with the year of acquisition or construction of each, 
are as follows: 


ROOFING PLANTS FELT MILLS 

Location: Year | Location: Year 
GHearkee. TM Aiics2clii. ss 1083 POON ede ot. weet 1935 
Compton, Calif........----- 1936 Mishawaka, Ind_.._.__...-- 1935 
TORT, Di dh en nace tn annie = LOD Compton, Calif............. 1936 
Memphis, Tenn------------ 1937 Memphis, Tenn_........... 1941 
Beton, MichF 2 ke So 1938 Portland, Oreg............. 1948 
Waltham, Mass_........--- 1939 North Kansas City, Mo__-_-_- 1941 
ee ee ee 1939 NN TIO Ea, ccs 1947 
North Kansas City, Mo_-_--- 1941 Brookville, Ind..-.........: 1946 
puwed. GE......-.--.-. . 1946 BameneG. a. te 1947 
Minneapolis, Minn-_--- 20 1987 Morehead City, N. C___._-- 1949 
Houston; Pex: coc. ns 8. BOR Jacksonville, Fla_......____- 1951 
Beookvilie,: Indo onc ssedes. 1947 NI RN ol nc tel oa 1952 
San Leandro, Calif....__---- 1948 BOARS FG nc rein wade _.. 1954 
Rovertson, Mo....._..... 1948 PRR EO. cao pace 1956 
WOE, elle 22 ek (1606) 
Morehead City, N. C....--. 1950 
Jacksonville, Fla_..........- 1951 
Irving, Tex_.- riers, 
Ft. Lauderdale, Fla_......_.. 1954 


1 Replaced by new plant, Summit, Ill., 1947. 
2 Replaced by new plant, Kearny, N. J., 1956. 
3 Replaced by new plant, Detroit, Mich., 1947. 
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Mr. Fry considers his company to be the largest producer of asphalt 
roofing products in the country, with the others ranking as listed on 
page 1609 of the hearings. No manufacturer has as much as 20 percent 
of industry production or sales (1601). His company manufactures 
affull line of products, including a bonded line (1655). It is also at 
times a supplier of dry felt to some competing manufacturers (1626). 

With respect to quality, Mr. Fry stated that in his opinion his 
products are superior in quality to those of Mr. Pharis and Mr. Krug, 
and contended that he was selling such superior products at the same 
price as those “inferior” products (1655-1656). 

From the establishment of his business until February 19, 1956, 
Mr. Fry charged his distributors lower prices than major competitors 
by granting them extra discounts of from 5 to 7% percent (1654). 
He did not recall any extra discount of as much as 12 percent (1608). 
The discounts were given because, unlike his competitors, he had no 
direct sales organization or advertising expense and he passed the 
savings on to his distributors as a compensation or incentive to sell 
his products (1608). Asked whether the distributor passed on this 
lower price, Mr. Fry stated that “he did not generally,’ but that he 
‘“‘may have in some cases” (1654). 

Confirming the testimony of Mr. Pharis, Mr. Fry not only stated 
that he had started by selling under the market but also added that 

“any newcomer in the business” would have to do it (1653; 1659). 
Moreover, Mr. Pharis’ testimony that Mr. Fry had sold below the 
market without retaliation was not contradicted. Nevertheless, Mr. 
Fry now believes that it is the right of, and proper for, any established 
producer to meet the price of the newcomer even though he recog- 
nized that the newcomer cannot exist without a price advantage 
(1653; 1659). Furthermore, he reserves the right to cut under a 
competitor in a particular section of the country, “if he sees fit (1624). 

The asphalt roofing industry, Mr. Fry said, has been “greatly 
overexpanded by many opportunists who were looking for quick 
profits rather than the establishment of a permanent business on a 
performance basis’? (1597). He asserted that Mr. Pharis and Mr. 
Krug “both are on unsound economic grounds,” having ‘started 
these new plants” and having “actually got started by taking busi- 
ness at lower prices,” with the result that they have “actually created 
this chaotic condition” (1658-1659). 

Mr. Fry originated the plan of compensating distributors for 
functional service and believes that disregarding his classification 
is a destructive practice (1621; 1602). He did not know whether Mr. 
Pharis and Mr. Krug followed the functional service plan of compen- 
sation that he originated (1621). In this connection, it was brought 
out that under Mr. Fry’s classification Sears, Roebuck & Co. qualified 
as a distributor rather than as a retailer of roofing purchased for resale 
to consumers from its retail stores (1616). 

A bonded roofing line was introduced by Mr. Fry in February 
1956, at about the time he discontinued selling under the market 
(1655). He did not have any bonded roofing previously because he 
“had to have a performance record of 20 years to prove our case before 
they would bond us’ (1655). Yet he believed that Mr. Pharis and 
Mr. Krug could secure bonds, and that bonded roofs should be 
required where mortgages were guaranteed by the Government (1655). 


“ce 


TE 
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Certain-teed Products Corp. 

Certain-teed Products Corp. is a publicly owned corporation with 
its principal office located at Ardmore, Pa. Its president is Malcolm 
Meyer who testified at the hearings (1662). 

Mr. Meyer is 42 years old. He has been with Certain-teed since 
1937, and its president since 1955 (1662). 

The Certain-teed company has been in existence 55 years and has 
over 10,000 stockholders (1663). It has the third largest number of 
os F ry having the largest and Ruberoid Co. the second largest 

(1680). The company operates 8 roofing plants and 4 felt mills 
located as follows: 


Roofing Felt Roofing Felt 
plant | mill plant mill 


I WR nn catia l 1 |} Kansas City, Mo 1 
Savannah, Ga re } 1 | 1 Chicago Heights, Ill 1 | 

East St. Louis, Il 1 1 |} Richmond, Calif | 1 1 
Dallas, Tex By ; 1 | || Tacoma, Wash. Sea. 

| { | 


(1678-1679) 


Because of its failure to produce a fair return, one of the company’s 
roofing plants at Niagara Falls was recently closed (1664). 

In addition to producing asphalt roofing products, which consti- 
tutes a substantial portion of its business, Certain-teed, either di- 
rectly or through subsidiaries, is also engaged in other activities, in- 
cluding the operation of 18 wholesale building- material outlets, 28 
retail lumber yards, and 38 oilfield yards. It also distributes on a 
national basis fiber glass and asbestos products manufactured by 
others (1679). 

While Certain-teed has bonded built-up roofs for quite a number 
of vears, it does not have a regular bonded line (1691). 

Mr. Meyer testified that a new and small inde ‘pendent roofing 
manufacturer has no inherent right to enter business in an area and 
take away customers of Certain- teed through the expedient of selling 
at lower prices (1664). There is no basis for a newcomer to establish 
a differential below the quoted prices of Certain-teed, and the com- 
pany does not recognize any such differential (1666). When this 
form of competition is attempted, Certain-teed has met it and will 
continue to do so to retain its customers (1664). 


3. Rube roid Co. 

Ruberoid Co., with principal offices located in New York City, 
appears to be the second largest manufacturer of asphalt roofing. 
Mr. E. J. O’Leary, executive vice president of the firm, testified at 
the hearings (1097). 

Mr. O’Leary is 50 years old. He has been directly employed by 
Ruberoid since 1930. From 1926 to 1930 he was connected with a 
company which was merged with Ruberoid. During this period, 
Mr. O’Leary served as salesman, district sales manager, general sales 
manager, and vice president for sales, as well as gene ral plant manager 
and general manager of Dallas operations. With 20 of his 28 years 
with Ruberoid having been spent in the South, Mr. O’Leary felt he 
was well acquainted with southern people and business conditions 


(1697). 
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Ruberoid is also a publicly owned company. In addition to asphalt 
roofing products, including bonded products, it also produces asbestos 
siding, shingles, and insulation, gypsum board, and allied products 
(1698). In the sales of asbestos and asphalt products, the company 
serves all of the United States except the Pacific territory (1698). 

Ranking next to the Fry Co., Ruberoid has 11 asphalt roofing plants 
and 7 dry felt mills located as follows 




















| 
| Roofing Felt || Roofing Felt 
| plants mills | plants mills 
— spc ites So i —aeienranenaors 
DOO: BEG. 6 ins ccncvdenel Denies Millis, St aaa td Dee aon iat 
Dallas, Tex- wattage aa 1 1 Minneapolis, Minn__.--._.--- 2 ees 
Denver, C eS ne as DB Eeedsen SS ee 1 1 
Welk. Patina 5... ge 1 1 || Savannah, Ga______-- al | 1 1 
Joliet, Tll__ eee Fis 1 1 || South Brook, N. J....------- | SUE... 
Kansas C tata M0siiceccccnaas 1 1 |! Gloucester City et BS Lhe |--eenene= | 1 
| | 
(1698) 


Because of the weight of roofing products, each manufacturer en- 
joys a profit advantage i in the area immediately surrounding his plant 
if he chooses to exploit it by limiting his sales to nearby customers at 
small transportation costs (1699). But a manufacturer serving most 
of the country, like Ruberoid, is forced to adjust its pricing sched- 
ules so as to enable it to sell to customers located near the plants of 
its competitors as well as those situated at intermediate points (1700); 
Hence, Ruberoid, established in 1886, with customers all over the 
country, has had to meet the competition of newly established com- 
petitors if it hoped to remain in the market (1700). The profit 
Ruberoid makes on sales near its plants, together with volume, en- 
ables it to do this (1700). 

This adjustment in prices by a national manufacturer is accom- 
plished by freight equalization or absorption and, in addition, by the 
granting of additional discounts in certain areas or to certain custom- 
ers to meet the competition of local suppliers, relying in each instance 
upon the meeting-competition proviso of the Robinson-Patman Act 
(1702). C hanges i in price schedules are made to meet competition of 
major competitors, but Ruberoid deals with the independents on a 
localized basis by departing from those schedules (1720). Stated as 
a policy, Ruberoid will not be undersold by any major competitor, 
and reserves the right to meet the competition of any competitor at 
any time and place (1704). In practical effect, however, in lowering 
the price of its nationally known products to meet exac tly the price 
of unknown products of a newcomer, Ruberoid is more than equal- 
izing its price, at least as to some customers (1726). 

Mr. O’Leary furnished for the record representative illustrations 
of the manner in which he, as executive sales officer of Ruberoid, 
learned of the activities of such newcomers as the Leopard and 
Volasco Cos. (1704 et seq.). It appears that specific mcidents were 
reported to him on a form signed by a salesman and carrying a recom- 
mendation over the signature of the sales manager (2065). “In such a 
report dated March 6, 1956, regarding the Leopard Co., the sales 
manager recommended as follows 

Rather than let this company become a formidable competitor by underselling 


us on asphalt felt, I believe it would be advisable to meet their felt prices with our 
customers where it could be done without upsetting the whole market (2065). 


32781—58——-3 
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In a similar report, dated August 3, 1956, the sales manager in his 
recommendation stated: 

We must block these small saturators or we will lose our felt business now and 
shingle business later (2073). 

On June 18, 1957, the sales manager in another report on the 
Leopard Co. told Mr. O’Leary: 

* * * recommend that we set up a more nearly competitive price schedule in 
area where we are competing’ with the ‘‘animals’’ (2074). 


IV. Pricina Pouictes AND PRACTICES 
A. PERIOD PRIOR TO FEBRUARY 1956 


Asphalt roofing prices during the period prior to February 1956 were 
f. o. b. plant with freight absorbed up to a certain amount per hun- 
dredweight (1712-2086). Each plant had the same f. o. b. prices 
(1541). This method of pricing was initiated by Fry and was used 
by all major manufacturers (1714). The amount of freight absorbed 
was either 35 cents (1712) or 50 cents per hundredweight (1712, 1541, 
1676) which resulted in free delivery over a tremendous area (1712, 
1541, 1676, 1714). Freight was equalized on the plant nearest the 
customer (1608). 

The major producers, except for Fry, quoted list prices less 6 percent 
to wholesalers and list prices to de alers (2086). Fry continued to 
grant extra discounts of from 5 to 7% percent (1654). 

When Mr. Pharis started production of asphalt felt in the fall of 
1955, he sold it at list less 6 percent less 5 percent or 5 percent under 
the majors’ prices but there was no change in their prices in Pharis’ 
area to meet him (1542-1543). 

Mr. Krug, upon entering the business in October 1955, adopted the 
majors’ price for asphalt felt delivered in Knoxville and followed that 
practice for several months (1653). 

The Ruberoid price list effective November 1, 1955, which reflects a 
continuation of this method of pricing, aot prices approximately 

12 percent lower than those previously prevailing (2087, 1717). This 
price decline was initiated by Fry and was followed by other majors, 
including Ruberoid (1714). 


BR. PERIOD REGINNING FERRUARY 19, 1956 (MAP 1) 


By the publication of a price list effective February 19, 1956, 
Fry increased prices about 15 percent and established for the industry 
a zone-delivered pricing system for the area east of the Rocky 
Mountains (1825, 1717). 

Under this system there were 20 price zones, numbered from 1 
through 20, each with different delivered prices. Prices were 
graduated, with the lowest in zone 1 and the highest in zone 20. 

One of the twenty zone prices was applicable throughout each 
county. Zone 1 prices, the lowest, prevailed in all counties in which 
plants, regardless of ownership, were located. Price zones numbered 2 
through 20, with their progressively higher prices, applied in all other 
counties, the number of the applicable zone depending upon the 
location of the county freightwise with respect to the nearest plant 
(1545). 
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To illustrate, the zone prices for 15-pound asphalt felt (4 squares, 
60 pounds) were as follows (1833-1834) : 














Zone No. | Prices Zone No. Prices 
| ee — — 
See oo ie, led ee SS a | $2. 78 
Dougpnigrentiovssinanouentompnli idee TES hcbtdcad Kcdxthdieedscdenc cael ee 2. 83 
Diss vcenauhbtuinausccwasevipanahes BE OR, od ac sated redbade nee issck han 2. 88 
Oo ccc canba nications PI PIS 6 oe Boo a 2.94 
PE EARS Heke Oe MU ora 5 8 hc coe scene 3.01 
igdpawahwscsihcniideceaniabonmnaned BD BN eth enncienideewunst< és 3.10 
ie | De Ri ioasl dttenncakestvienionpias al 3. 20 
Ric aaa 2. 67 || 18.......-------------0---------+----| 3. 30 
Bo re ne 3.41 
Bosca cihs csunicaces taki anaiele 2.74 || 20 Mah ek aiiiheuai’ 3. 48 


(1833-1834) 
In order to determine the price to be quoted to any customer it 
was only necessary to ascertain the State and county in which he was 
located and turn to the schedules in the price list which set forth, by 
States, each county and the number of the zone price applicable to 
it (1836; 1850). The zone prices for each county in Oklahoma, for 
example, were as follows: 


Oklahoma Oklahoma—Continued 
County: Zone | County—Continued Zone 
I 27 ee 7 Re PN. ch seen i. 7 
I a Ps he 7 Lincoln _ _ _- 1 
ae eee 6 Logan - - - - 4 
ne 9 Love : 7 
EI Se 8 McClain _ - - : 5 
Pieing. . =... i sidin S an aia 6 McCurtin_ _- 8 
| ES ee 7 McIntosh - - -- 5 
ha pci wee alec : 6 Major - - - - 7 
GO ee ee a 5 Marshall _ Ps 6 
Carter. - - - - es 6 Mayes- 5 
Cherokee--- sivas ‘ 6 Murray -- 5 
Choctaw - — —- Bie ert 8 Muskogee 5 
Cimarron_-_-__-_- i 8 Noble 4 
Cleveland. __---- } Nowata 5 
ees tt 5 Okfuskee ‘ 3 
BO ae ee 7 Oklahoma 4 
Getton...... bessz hc kok is sae 8 Okmulgee - - 3 
I 5 Osage ; 4 
NN ls 2 Ottewa....... 3 
eee 5 ot i ae . Pawnee. .___- 3 
Delaware pn 5 Payntencc= — i 3 
Pe AL ed ol ctl es 7 Pitteburg....... 5 
ed eS Be 8 Pontotoc- 4 
a ale ac 6 Pottawatomie___ 3 
Garvin__-_-_- oe SE one 5 Pushmataha 7 
SIGS cig esa San ae 5 Rogers Mills 8 
SS ee ee bia 6 Rogers 5 
Gyreer_..... 2 : Be 8 Seminole __- 3 
TIAPMON.....c..-- es 8 Sequoyah_ - _- 6 
perme... eae ee 9 Stephens - Z 
Haskell _ _ - _ 7 6 Texas- 9 
a ; 3 Tillman 8 
Jackson__-_-_-- sl eae 9 Tulsa 3 
Jefferson _ —_-- 8 Wagoner- 5 
Johnson__-_-_-- 6 Washington 5 
Kay - ae of 5 Washita__ 8 
NN. ele ote < 5 Woods , 8 
Kiowa_- Drei 8 Woodward __--_- = 8 
Latimer__ . 6 (1846) 
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To explain how the system operated, Mr. Fry stated that he had a 
plant located at Stroud, Lincoln County, Okla., which is about in the 
center of the State (1610). Being the site of a ‘plant, Lincoln County 
had zone 1 prices, and the list price of 15-pound felt was $2.55. In 
adjacent Creek County, which was zone 2, felt was priced at $2.57, 
list, delivered anywhere in the county (1611). The highest prices in 
Oklahoma were zone 9, applicable, for example, in Texas County, 
the next to the last county westward in the Panhandle, where the list 
price on felt was $2.71. In Cimarron County, the last county in the 
Panhandle and farther away from Fry’s plant in Lincoln County than 
Texas County, zone 8 prices pr evailed, and felt was listed at $2.67. 
Mr. Fry’s explanation was that Cimarron County was nearer freight- 
wise to a competitor’s plant so that its prices were governed by that 
plant rather than by his (1613). 

According to Mr. Fry, it took about 3 weeks to prepare this new 
system (1618). The basis of the differential between zones, he said, 
was “the lowest truck or railroad freight from the producing point 
to the * * * principal city or county seat in each county” (1612). 
This was done to avoid the necessity for having to use ‘‘a different 
freight rate for every point in the United States” (1612). 

Asked whether the 2-cent differential per roll between the felt prices 
of $2.55 in zone 1 and $2.57 in zone 2 would cover the cost of trans- 
porting the 60-pound roll, Mr. Fry replied that “the delivery charge 
in zone 1 would probably be 12 cents as a component part” of the 
$2.55 price, so that there was 14 cents to cover the cost of delivery 
into zone 2 (1611). Similarly, he stated, the 16-cent differential 
between the felt prices of $2.55 in zone 1 and $2.71 in zone 9 became 
28 cents when there was added the 12-cent freight component of 
$2.55 zone 1 price. This 28 cents for delivery of a 60-pound roll 
from zone 1 to zone 9, Mr. Fry calculated, was equivalent to a rate 
of about 46 cents per hundredweight (1612). 

If a customer desired to pick up no less than a 20,000-pound quantity 
at one time in his own or hired truck at the convenience of the com- 
pany, he would be granted an allowance of only 10 cents per hundred- 
weight from the zone price applicable to his destination, even though 
the freight component in the applicable zone price was ‘several times 
the allowance (1614). 

The full saving in delivery cost to Fry could lawfully be allowed the 
customer in such a pickup transaction, but this is not done because 
the customer could reflect such an allowance in his resale price. ‘This 
would upset the delivered pricing structure, said Mr. Fry, and would 
also give the customer an advantage over any of his competitors who 
were unable to make a truck pickup and were paying the full zone 
price (1615). 

Moreover, whenever the Fry Co. can hire trucks or use its own at 
a cost less than the freight component in the zone prices, it does so, 
again not reflecting the savings in its prices to customers (1615). 

With the promulgation of the new pricing system, bp increased 
discounts to wholesalers from 6 to 10 pere ent plus 6 percent and 
granted dealers a 10 percent discount (1830). 

It was at this time that Fry ceased undercutting the market by 
granting extra discounts (1654). Mr. Pharis, however, continued to 
grant an additional 6 percent discount, finding that this was neces- 
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sary and customary on the part of newcomers. This resulted in his 
“making a very good profit” (1548-1549). 

By this time Mr. Krug had been operating long enough with his 
new-type saturating mac shine to establish his costs. Reviewing those 
costs, he decided that $2.25 would be a fair price for felt delivered in 
Knoxville and within a radius of about 100 miles. He commenced 
selling there at that price and continued to do so during the entire 
summer of 1956 (1589). 

Lauderdale County, Miss., and Knox County, Tenn., where the 
plants of Mr. Pharis and Mr. Krug, respectively, are located were, of 
course, in zone 1 where the list price on felt was $2.55. 

Mr. O’Leary testified that when the Fry announcement of increased 
prices came to the attention of the Ruberoid Co., “our tongues were 
simply hanging out from a profit standpoint *'* * ond we were 
simply tic kled to death” (1717). Consequently, Ruberoid ‘sure did” 
immediately publish a substantially identical price list without waiting 
to find out whether its other major competitors were going to change 
(1881, 1717). 

The Ruberoid price list (1881), effective February 20, was mailed 
to customers under a covering communication dated February 17 
which explained the use of the zone price tables and county listings 
to determine delivered prices (1881, 1879). 

The system introduced by Mr. Fry in February 1956 was not the 
first use of zone delivered pricing by the industry, according to Mr. 
O’Leary. He recalled that Mr. Fry in 1949 had established zone 
delivered prices by throwing concentric circles around every asphalt 
roofing plant in the United States west of the Rocky Mountains. 
Mr. O’Leary also followed this system, but not universally (1715). 

The Certain-teed Co., also followed Fry’s new plan and prices, 
Mr. Meyer testifying that “we copied the entire thing,’ including 
pickup allowance and discounts (1678). Like Ruberoid, Certain- 
teed’s revised price list was effective February 20, 1956 (1889-1890). 

A customer in Philadelphia sent a copy of Fry’s new plan to Ruber- 
oid on February 10. Ruberoid did not examine the plan and prices 
as to its application i in every county. It merely examined the general 
principle and effects. Roofing prices having been depressed, Ruber- 
oid was anxious to raise them and would have followed F ry even if 
his increase had been 15 percent more than it was if Ruberoid thought 
it reasonable (1676-1677). 


C. PERIOD BEGINNING JUNE 15, 1956 (MAP II) 


Effective June 15, 1956, Mr. Fry revised the zone delivered pricing 
system established February19, 1956, in which the base or zone | 
price was the same at all plants east of the Rocky Mountains. 

This revision established two sets of numbered price zones, one 
set being lettered “‘A’’ and the other ‘“B” so that there were price 
zones A-1 through A-20 and B~-1 through B-20 (1851 et seq.). 
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Under this system the following prices were fixed for 15-pound 
saturated felt: 


—— ——— — - ee — 





Number Azone | Bzone Number A tone B zone 

prices | prices prices prices 
A $2. 62 Eh Eke a cantons ededitthinedeeask $2. 85 | $2. 78 
Te hceeman nin ares a eeminmeneidlees | 2. 64 2. 57 ia eget Ci Ss alkitaaatal 2. 90 2. 83 
Bas aise tie 2. 65 2. 58 i ssds deccbedishmneicen deisel cada Seti 2.95 | 2. 88 
IE EE eee, BS 2. 67 A ae 3.01 | 2.94 
Beet ASS ocean eed 2. 68 SG) i} 38. -.... 3.08 | 3.01 
Bo et Si te duah aden 2.70 Dh ees ee ae 3.17 | 3.10 
a cae etal Taos Saccs eaeiaattins indie dil 2.71 2. 64 RE cogintiamd 3. 27 | 3. 20 
Be el lattes acucihas Shae hadi ney ee Stind 2.74 2. 67 _ sere. 3. 37 3. 30 
O25 e oi 2. 78 2.71 lated = ade nlaarenate 3.48 | 3.41 
Dliatiecoskiikehtmnacayticesuaned 2. 81 2.74 Dn aah ein SWad dui dake Saiee 3. 55 3. 48 


(1858-1861) 


It will be observed that the prices are 7 cents higher in zone A 
than in zone B and that zone B prices are the same as those estab- 
lished on February 19. The lower zone PB prices were applied in the 
Southwest (New Mexico, Oklahoma, Texas, Louisiana, Arkansas, 
southeastern Missouri, central and southwestern Kansas, and south- 
eastern Colorado) where there were only three Fry plants (1625). 
The higher zone A prices prevailed in all of the remaining area east 
of the Rocky Mountains. 

The same discounts were continued—10 percent to dealers and 
10 percent and 6 percent to wholesalers (1853). 

Under the revised system the zone prices at Mr. Pharis’ plant in 
Lauderdale County, Miss. and at Mr. Krug’s plant in Knox County, 
Tenn., were increased from $2.55 to $2.62 for 15 pound asphalt felt, 
and they were now designated zone A—1 instead of zone 1. 

Mr. Fry himself conceived and established zone B (1622). Although 
the zone B prices were the same as those previously prevailing in the 
entire area and the new zone A prices were higher, Mr. Fry testified 
that lower prices of competitors in the B area caused him to lower 
prices in that area (1622-1623). He did it to meet that competition 
(1624). Asked whose competition he was meeting, Mr. Fry, after 
naming several possibilities, including the Elk Co. of Stephens, Ark., 
among smaller competitors in the area, said that “it might have been 
a great many” or “any one of a half dozen,” but he could not produce 
the lower prices of any particular company in the B area (1623-1624). 
He added that possibly some competitors in the A area were also 
underselling him, but that it was his ‘option when and where’”’ to meet 
competition (1624). This, he said extends to undercutting = 
tion if he sees fit in a partic ular section of the country (1624 ). But 
he said he was not undercutting competitors in the B area (1625). 

All of the major producers followed the F ry announcement of June 
15, including Ruberoid and Certain-teed (1550, 1718, 1680-1682). 
The price differential between zones A and B was not based upon any 
study of cost differences (1718). 

In commenting upon his plant being placed in the higher A zone on 
June 15, 1956, Mr. Pharis stated that at this time he was not yet at 
the point where he was giving the major companies any competition, 
although he was reaching a fairly good part of his market for asphalt 
felt and he had not vet started shingle production (1549-1550). 
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Mr. Pharis testified that he believed that zone B prices were lower 
than zone A prices because the Elk Co., Stephens, Ark., which had 
gone into production in 1955, had substantially increased its produc- 
tion by early 1956 (1550). 

Under the newly established zone A prices, Mr. Pharis continued to 
grant an extra 6 percent discount on asphalt felt. This being his 
only product, he was at a disadvantage because it constituted only 
about 15 percent of asphalt roofing products handled by customers. 
Mr. Pharis could not accommodate them with a truckload of mixed 
products, and therefore he had to do business on the basis of straight 
truckloads of felt (1551). 

Beginning in September 1956, the major manufacturers commenced 
selling straight truckload quantities of asphalt felt at wholesale dis- 
counts of list less 10 percent, less 6 percent, less 74 percent, or at a 1% 
percent better discount that Mr. Pharis, in the territory served by 
him in Mississippi, Alabama, Tennessee, and Florida. At the same 
time, however, the majors kept their discounts of 10 percent and 6 
percent on mixed truckloads in this area (1551). 

The result was that Mr. Pharis was knocked out of his market on 
volume (1551). As has been pointed out, Mr. Pharis sought to escape 
from this trap by going into shingle production so that he could ship 
mixed truckloads where the majors’ extra discount did not apply 
(1552). 

Mr. Krug continued to sell his asphalt felt at $2.25 during the 
spring and fall of 1956, but late in the fall he discovered that the 
majors were selling at $2.18, undereutting him 7 cents a roll (1589). 


D. PERIOD BEGINNING NOVEMBER 1, 1956 (MAP III) 


By a revision of the zone delivered pricing system effective Novem- 
ber 1, 1956, Mr. Fry established 4 sets of numbered price zones, 
lettered ‘‘A’’, “B’’, “C” and “D” with the 20 numbered zones in A, 
20 in B, 15 in C and 16 in D. 

Prices were lowered in this revision, as can be seen from the follow- 
ing prices for 15-pound saturated felt (1910-1916). 


| | 
Number A zone | B zone | C zone | D zone || Number | A zone | B zone | C zone | D zone 
prices | prices | prices prices prices | prices | prices | prices 


1 $2.43 | $2.36 | $2.17 19 Bee | $2.63 | $2.56 | $2.37] $2.33 
Diack 2. 44 2. 37 2. 18 2.14 || 12 hath 2. 67 2.60} 2.41] 2.37 
3 2. 46 2. 39 2. 20 2.16 || 13_- 2. 69 2.62} 2.43 | 2.39 
4. 2. 48 2.41 2. 22 218 fi 14...- 2.74 2. 67 2. 48 2. 44 
&. 2. 49 2. 42 2. 23 2.19 |} 15_- 2. 80 2.73 | 2.64 2. 50 
iccc 2. 51 2. 44 2. 25 2.21 || 16 2. 88 hf ee 2. 58 
Ten 2. 53 2. 46 2. 27 2. 23 || 17 2. 95 2. 88 |... ae 
8 2. 55 2. 48 2. 29 os Saeae 3.01 PUN st eeeee 
o.. 2. 58 2. 51 2.32 See Wh Miss cceccs 3.12 SG ban ceccafcarkae 
10 2. 61 2. 54 2. 35 2.31 || 20 3. 22 3.15 elds 


| 


From these schedules of list price dealers were allowed a discount 
of 3 percent and wholesalers 8 percent (1906-2104). 

Reference to map III shows the areas in which each of the four 
lettered zone prices applied. Zone A prices, the highest, applied in 
the tier of northernmost States except those in New England. Zone 
B prices, the next highest, were assigned to New England and a middle 
tier of States. Zone C prices, the third highest, prevailed in the 
Southeastern States; and zone D prices, the lowest, governed sales 
in the Southwest (1554). 

32781—58——4 
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Now the Pharis plant was in zone C—1 (1924) and the Krug plant 
in zone B-1 (1927). 

Asked why he had established the new C and D areas with their 
lower prices, Mr. Fry stated that he did so to meet competition and 
that he found it desirable to have the four price levels (1630). Cus- 
tomers in zone A were reconciled, Mr. Fry said, to the high prices 
prevailing there (1630). 

Speaking for the Ruberoid company, Mr. O’Leary testified that its 
price list, also effective November 1, once again adopted the changes 
made by Mr. Fry to meet his competition (2104). In Mr. O’Leary’s 
opinion, it is ‘necessary to meet Fry whenever he moves—downward 
particularly,” which was the case here (1718). 

The Certain-teed company also followed the Fry changes with its 
price list effective November 1 (1979). 

Mr. Pharis went back to the previous schedules to explain the estab- 
lishment of the new zone C and zone D prices. When the Arkansas 
independents, such as Elk, were placed in the lower B zone on June 
15, 1956, they began selling in Mississippi, Alabama, and Georgia to 
get the higher A zone prices then prevailing in those States and se- 
cured a substantial volume. In Mr. Pharis’ opinion zone D prices, 
the lowest, were then imposed on the Southwest area to restrain these 
independents. Prices in the Southeast were not lowered to the D 
level but only to the C level because that was enough to confine the 
Southwest independents in view of the freight charges. In this con- 
nection it should be noted that map III shows that a small area north 
of Arkansas was also placed in zone C (1554-1555). 


E. PERIOD BEGINNING JANUARY 21, 1957 (MAP IV) 


In this period the number of area zones was changed from 4 back 
to 2—zones A and B as shown by map IV (1556). In general, it can 
be said that the new prices in zone A were about midway between the 
old A and B prices and that the new zone B prices were about on a 
level with the old C zone prices. 

List prices for 15-pound saturated felt under this revision were as 
follows: 

















Number | A zone prices | B zone prices || Number A zone oihten' B zone prices 
= pameailcnieabigd 
ficed $2. 39 | CNG Bis ue $2. 62 | $2. 40 
Bi 2. 40 2.18 }} 12.... Saba iis 2. 67 | 2. 45 
Suree 2. 42 2. 20 | | Did tiinidacapiereintadene ivi } 2.72 2. 50 
Raine 2. 44 | EE Piitcenscceus sananoos 2.78 2. 56 
Wiisapencneukinkadaies 2. 45 | 2.23 || Dicadineaate siete eeail RU Usnciesedubacwun 
Os hee. 2. 47 | 2.25 |} 16...- ‘ 2. 94 | 
Di hela eT agate 2. 48 | SME icin nasessaatentias Oe ieesceken aon 
inns 2. 51 2.2 ji 18.... ici wheel oka ea alc SRF aos. 2 cae deaee 
ws 2. 55 | 2. 33 a ekakete Satdant RE Pics cscs 
ae 2. 58 2. 36 || | 


(2122-2124) 


Discounts were continued at 3 percent for dealers and 8 percent for 
wholesalers, but Mr. Pharis continued to grant an additional 6 percent 
to pass on his savings on advertising and salesmen’s commissions 


(2120; 1559). 
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There was one further change in this revision. Heretofore, the zone 
assigned to each county determined the price level of all products in 
the asphalt roofing line. That is to say, if a customer was located in 
zone A-1, he paid zone A-1 prices for asphalt felt and zone A-1 prices 
for asphalt shingles. This was now changed by introducing 2 columns 
in the tables of counties, column 1 showing the zone prices applicable 
to all asphalt roofing products except asphalt felt, and column 2 
specifving the zone prices applicable to asphalt felt only (1937; 
1557-1958). 

By this device many counties in several States in the Southeast had 
the higher zone A prices with respect to all asphalt roofing products 
except asphalt felt, but had the lower zone B prices on asphalt felt. 
This portion of zone A is indicated on map 1V by the diagonal lines. 

Under this system the Leopard roofing plant of Mr. Pharis in 
Lauderdale County, Miss., was in zone B-1 with respect to all prod- 
ucts, while the Volasco plant of Mr. Krug in Knox County, Tenn., 
was in zone B-1 with respect to asphalt felt and in zone A-1 with 
respect to shingles, as shown by the following table: 


Col. 1, 12- Col. 2, 15- 

inch, 215- pound sat- 
pound thick | urated felt 
butt shingles 








Lauderdale County, Miss.: | 


I ins cine dnsicasahe <isn raenineeloesanuéememan tae s@esemiaties B-1 B-1 

List price (1935) _......-. ; ore ante ae ae ‘ geste eet $6. 21 $2.17 
Knox County, Tenn.: 

TOD GU iin ho nb oo nb stinkin xe - anita sind exert dgdabenedakepuaninageeds A-1 B-1 

BAe BEI CINE w venivcdndacccqcssvecseiacieindenstectaninnaesdasae ‘ $6. 60 $2. 17 


A reason for this price structure is revealed in the following colloquy: 


Senator Carrouu. In your opinion, what is the reason? 

Mr. Paris. In my opinion, Senator Carroll, it is due to the fact that Knox 
County, Tenn., is a factory point. 

Senator Kerauver. That is where the city of Knoxville is. 

Mr. Puaris. The Volasco Co. is located in Knoxville. They manufacture 
asphalt felt only. That is the reason for zone B-1. 

Senator Keravuver. So, at this point where they manufacture roll felt only, 
they lowered the price. But they kept up the price of shingles, which the company 
did not manufacture. 

Mr. Puaris. Yes, sir. 

Mr. Drxon [subcommittee counsel]. For further clarification, Mr. Pharis, at 
the time Senator Carroll is talking about, with respect to the comparative prices. 
in Lauderdale County, Miss., you weren’t manufacturing shingles at that time, 
were you? 

Mr. Puarts. No, but Elk Roofing Co. had already broken into Mississippi 
and were getting a large volume. 

Mr. Dixon. You weren’t? 

Mr. PuHaris. No, we weren’t. 

Senator Kerauver. You mean Elk Roofing Co. had broken into Mississippi 
and was selling a large volume of shingles? 

Mr. Puartis. Yes, sir. By that date. 

Mr. Drxon. Allright, now. Let us see if we can determine about the discounts. 

Mr. Puaris. Let me butt in just a minute, Mr. Dixon. I was purchasing 
shingles from Elk Roofing Co. about that time, and I was pulling about 15 loads 
of shingles a week from Elk, due to the fact that asphalt felt was all we had. So 
we were really pulling it in and selling it and doing a job on it. So we were made 
a competitive factory point even on shingles in Mississippi. 

Senator Kerauver. You were buying their shingles and reselling them? 

Mr. Puaris. Yes, sir. 

Senator Kerauver. So you wer really in competition, too. 
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Mr. Puaris. Yes, sir. Jackson, Laurel, all around Mississippi. 
Mr. Dixon. So you did have shingles for sale? 
Mr. Puaris. Yes, sir; we sure did (1559). 


A colloquy with Mr. Fry on the same subject follows: 


Mr. Drxon. Now you change to an A and B schedule, with 2 price columns, 
1 for felt and 1 for the other products. 

Mr. Fry. Yes, sir (1632). 

Mr. Drxon. May I also point out to you that the product we have been talking 
about, 15-pound asphalt saturated felt of 4 squares, in zone A-1 is quoted at 
$2.39. In zone B—1 the same product is quoted at $2.17. 

In Knox County, Tenn., which lies in A zone on map No. 4, all of the products 
except felt are covered by column 1 and are priced at zone A-—1 prices, but felt 
products only are covered by column 2 and are priced at zone B—1 prices. 

Why did you find it necessary to place that section of Tennessee or that general 
area in the lower price category for felt products only when you did not place in 
the lower price category your other products, such as shingles? 

Mr. Fry. To give recognition to the fact that that was a producing point of felt 
only. That was to justify the competition that we had to meet or probably we 
would not have established the schedules. 

Mr. Drxon. Whose competition are we talking about? Are we talking about 
the competition of Volasco?. 

Mr. Fry. Not particularly, no. Under no circumstances could you say that 
there was, simply because that was the only plant in the county, that was the only 
competition that we had. 

Mr. Drxon. What other? 

Mr. Fry. I think you find that every manufacturer with plants around it, 
and some that do not have plants around, ship and sell in that market. 

Mr. Drxon. Nevertheless, we heard testimony here yesterday that Volasco Co. 
only manufactured felt products. By comparing these two pricelists with the 
previous list, which was exhibit 5, we see prices were decreased for felt products 
in that area but increased for the shingle products which they did not manufacture. 

Mr. Fry. The indication being that we were taking a crack at Volasco? 

Mr. Drxon. I don’t know whether you were or not. 

Mr. Fry. I say the indication by virtue of your question, that is what I would 
assume you to mean. 

Mr. Drxon. I would—— 

Mr. Fry. I say again, no, we don’t recognize theia as individual competition 
and never have. 

Senator Kerauver. There was no other manufacturer with a plant in that area? 

Mr. Fry. But there are other manufacturers, Sena.or, that ship into that area 
that may have lowered the felt price. If we found that to be the case, we would 
meet that competition whether there was a plant there or not. 

Senator Krerauver. But other manufacturing plants wouldn’t ship some 
distance and have a lower price in Knoxville than at the place where their plant 
was located, just to reduce the price in Knoxville, unless they had some motive 
for doing so? 

Mr. Fry. I hardly think that is the case, Senator, because in the competitive 
market that you find established, I think this illustrates it very clearly, within the 
period of a year you find that the competitive conditions justify these moves or 
else I am pretty sure they would not have been made (1633). 


The following discussion reveals the circumstances under which the 
different price levels for different roofing products were established: 


Mr. Dixon. Who developed the two-column pricing system? 

Mr. O’Leary. I don’t know. 

Mr. Drxon. Did you do it? 

Mr. O’Leary. No. 

Mr. Dixon. Did Fry do it? 

Mr. O'Leary. I don’t know. You will have to ask Mr. Fry. 

Mr. Dixon. Mr. Fry, I believe, said that he did it. 

Mr. O’Leary. If he did it, he did it. 

Mr. Dixon. And you, again, felt it necessary to follow him along? 
Mr. O'Leary. I sure did (1719). 
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Following this colloquy Mr. O’Leary was asked whether Ruberoid 
had independently initiated any major price change from February 
1956 to July 1957. Mr. O’Leary replied that there had been only 
one such action, effective March 11, 1957, which increased the price 
of shingles approximately 6 percent and the price of asphalt felt 
about 4 percent. He stated that he did not know whether other 
producers followed (1720, 2150). The record shows, however, that 
Certain-teed made a similar change by a pricelist effective March 14, 
1957 (1789). 

Both of these March pricelists continued the 2-column pricing 
of asphalt roofing products and also the A and B area zones except 
that the numbered zones were increased in the A area from 19 to 25 
and in the B area from 14 to 22. The A-1 and B-1 list prices for 
shingles were $7.18 and $6.76, respectively; and the corresponding 
list prices for asphalt felt were $2.54 and $2.31 (1792, 1794, 2150, 
2152, 2154). The following table shows that, except for the increase 
in the price levels, Mr. Pharis and Mr. Krug were in the same relative 
position as before: 








(Col. 1) | (Col. 2) 
12-inch 15-pound 
215-pound saturated 
thick-butt felt 
shingles 
Lauderdale County, Miss.: 
a ee ee ee | | a 2 B-1 B-1 
By PI BO ncn cvndansbdldctatinedoiswabossenes ak Samedi $6. 76 $2. 31 
Knox County, Tenn.: 
TODD CUI BIG) oo oo cn kdkdheicidnnnccepecccccsssccccnckpiaseccqsequeeata A-l B-1 
List price 


Lctibaccdcnagepeiisnegegiipsaliincnatuaactqnknipabeibelbeuenina $7.18 $2.31 


Discounts were increased to 5 percent for dealers and to 10 percent 
for wholesalers (2148). 
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Name and principal |Num- 
| ber 


address 


Artic Roofings, Inc., 
Edge Mear, Del. 

Barrett Division, 
Allied Chemical & 
Dye Corp., 40 
Rector St., New 
York, N. Y. 

Bear Brand Roofing 
Co., Bearden, Ark. 

Becker Roofing Co., 
1880 Milwaukee 
Ave., Chicago, Ul. 

Bird & Son, Inc., 
East Walpole, 
Mass. 


Bonafide-Genasco, 
Inc., 295 5th Ave., 
New York, N. Y. 

Carey, Philip, 
Manufacturing 
Co., Lockland, 
Cincinnati, Ohio. 


Celotex Corp., 120 
South LaSalle St., 
Chicago 3, Il. 

Certain-Teed 
Products Corp., 
120 East Lancaster 
Ave., Ardmore, Pa. 


Crown Tar & Chem- 
ical Works, Inc., 
900 Wewatta St., 
Denver, Colo. 

Elk Roofing Co., 
Stephens, Ark. 

The Flintkote Co., 
30 Rockefeller 
Plaza, New York, 
NY 


Fry, Lloyd A., Roof- | 
ing Co., 5818 Archer | 


Rd., Summit, Tl. 


Globe Roofing Prod- 
ucts Co., Ine., 2207 
Schrage Ave., 
Whiting, Ind. 

Johns-Manville 
Corp., 22 East 40th 
St., New York, 
N.Y 


Kerr-MeGee Oil 
Industries, Inc., 


Kerr-McGee Bldg., | 


Oklahoma City, 
Okla, 

Keystone Roofing 
Manufacturing 
Co., York, Pa. 


(1) 


(2) | 
(3) | 


(4) 
(5) 


(6) | 
(7) | 


(8) | 


(9) 


(10) | 


(11) 
(12) 
(13) 


(14) 
(15) 
(16) 


(17) 
(18) 
(19) 


(20) 
(21) 
(22) 


(23) | 


(24) 


(25) | 


(26) 


(27) 
(28) 


(29) | 


(30) | 


(31) 


(32) | 


(33) 
(34) 
(35) 


(36) | 


(37) 


(38) | 
(39) | 
(40) | 


(41) 
(42) 


(43) | 
(44) | 


(45) 


(47) | 
(47) | 


(48) 


(49) | 


(50) 
(51) 
(52) 
(53) 
(54) 


(55) 


Roofing plants 


Legend for map V 


| | 
Name and principal |Num-| 
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Roofing plants 





Edge Moor, Del. 


Birmingham, Ala. 
Camden, Ark. 
Edgewater, N. J. 
Philadelphia, Pa. 
San Antonio, Tex. 
Bearden, Ark. 


Chicago, Il. 


Charleston, S. C. 
Chicago, Il. 
Norwood, Mass. 
Shreveport, La. 
Barber, N. J. 


Memphis, Tenn. 

Houston, Tex. 

Lockland, Cincin- 
nati, Ohio. 

Perth Amboy, N. J. 


Cleveland, Ohio. 


Madison, Ill. 


Chicago Heights, Ill. 


East St. Louis, Il. 
Kansas City, Mo, 
Marseilles, Ill. 


Miller (Dallas), Tex. 


Niagara 

Port Wentworth, 
Ga. 

York, Pa. 

Denver, Colo. 


Stephens, Ark. 


Chicago Heights, Il. 


East Rutherford, 


New Orleans, La. 

Brookville, Ind. 

Detroit, Mich. 

Fort Lauderdale, 
Fla. 

Houston, Tex. 

Irving, Tex. 


Jacksonville, Fla. 


Kansas City, Mo. 

Kearny, N. J. 

Memphis, Tenn. 

Minneapolis, 

Morehead City, 
Cc 


Robertson, Mo. 
Stroud, Okla. 
Summit, Il. 
Waltham, Mass. 
York, Pa. 
Whiting, Ind. 


Fort Worth, Tex. 
Manville, N. J. 
Marrero, La. 
Waukegan, II. 
Wynnewood, Okla. 














address ber 
| Koppers Co., Tar (56)| Chicago, Ill. 
Products Division, | (57)| Woodward, Ala. 
Room 1226 (58)| Youngstown, Ohio. 
| Koppers Bide., | 
| Pittsburgh 19, Pa. | 
The Lehon Co., | (59)| Wilmington, Ill. 
Madison at 25th | | 
| _ Ave., Bellwood, Ill. | 
| Leopard Roofing Co., | (60) Meridian, Miss. 
| Meridian, Miss. | 
|| Lewis Tar Products | (61)| McCook, II. 
Co., Lyons, Il. | | 

Logan-Long Co., 6600 | (62)! Chicago, Il. 
South Central Ave.,| (63)| Franklin, Ohio. 
Chicago 38, Il. | 

| (64)| Fulton, N. Y. 
| (65); Tusealoosa, Ala. 

Marvel Roofing (66)| Albuquerque, 
Products, Ine., N. Mex. 

1621 Williams St. 
SE., Albuquerque, 
N. Mex. 

National Manufac- (67)| Tonawanda, N. Y. 
turing Corp., 153 
Fillmore St., | 
Tonawanda, N. Y. 

Nelson, B. F., Man- (68)| Minneapolis, Minn. 
ufacturing Co., | 
401 Main St. NE., 
Minneapolis, | 
| Minn, | 
|| Ohio Paper Co., (69)| Dearborn, Mich. 
Falls, N.Y. || Miamisburg, Ohio. (70)| Little Rock, Ark. 
| (71)| Miamisburg, Ohio. 
Palmer Asbestos & (72)| St. Matthews, Ky. 
| Rubber Corp., | 
| Palmer Ave., | 
| Louisville, Ky. 
Protective Papers (73); Union, Tl. 
| Co., Union, Il. 
|| Reilly Tar & Chemi- | (74)! Chicago, Il. 
|| cal Corp., 11 South | | 
|| Meridian St.,In- | | 
|  dianapolis, Ind. | 
|| The Ruberoid Co., (75)| Baltimore, Md. 
| 600 5th Ave., New (76)| Bound Brook, N. J. 
York, N. Y. (77)| Dallas, Tex. 
(78)| Denver, Colo. 
(79)| East St. Louis, Il. 
(80)| Erie, Pa. 
(81)| Joliet, I. 
(82)| Kansas City, Mo. 
(83)| Millis, Mass. 
(84)| Minneapolis, Minn. 
(85)| Mobile, Ala. 
(86)| Savannah, Ga. 
Minn. || Tamko Asphalt (87)| Amarillo, Tex. 
Products, Inc., 601 (88)} Joplin, Mo, 
North High St., 
| Joplin, Mo. | 
| Tilo Roofing Co., (89)| Stratford, Conn. 
Inc., Stratford, 
| Conn. 
| T-K Roofing Manu- (90); Chester, W. Va. 
facturing Co., 
Chester, W. Va. 

United States Cyp- (91)| Jersey City, N. J. 
sum Co., 300 West (92)/ St. Psul, Minn. 
Adams St., Chi- (93)| South Bend, Ind. 
cago, Ill. 

Volasco Products (94)} Knoxville, Tenn, 
Co., Knoxville, 

Tenn. 
Western Elaterite (95)| West Denver, Colo. 


York, Pa. 


Roofing Co., 841 
Equitable Bldg., 
Denver, Colo. 





(1749) 
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F, PERIOD BEGINNING JULY 18, 1957 (MAP V) 


Effective July 18, 1957, Mr. Fry issued a new price list (1636; 
1947) which placed the country back on a 3 area zone basis—zones 
A, B, and C—and abandoned the 2-column system of pricing. 

These zones are shown on map V. It will be observed that zone C 
is divided into two parts, one in the Southwest which is designated 
“orange” and the other in the Southeast which is labeled “red.’’ 
The significance of this division will be noted later. 

Under this revision Mr. Pharis’ plant was in zone C-1, the lowest. 
In explanation, he said that the change came just 30 days after he 
had gone into production of shingles and he felt that his territory was 
subjected to the lowest price for that reason (1563). 

List prices for 15 pound saturated felt under this revision were as 
follows (1951, 1952, 1953): 


(1951) (1952) 





4g (1951) | (1952) | (1953) | | (1953) 
Number | Azone | Bzone | C zone Number | A zone B zone | C zone 
| — —_ | prices prices prices | prices 
— — — — — — | —— — — — — 
| 1 | | 
1 ..| $2.85 $2. 54 | $2.29 || 14__.- $3. 18 | 2. 86 | $2. 61 
iste 2. 88 2. 56 | 2.31 |} 15.... ‘ 3. 20 2. 89 | 2. 64 
Bons oul 2. 89 2. 58 | 2. 33 Ta 3. 24 2. 93 2. 68 
ees 2.91 2. 60 | 2.35 || 17....--. 3. 28 2. 96 | 2.71 
cake | 2. 93 2. 61 2. 36 Dictidde 3. 31 3.00 | 2. 7! 
iio : | 2.95 | 2. 64 | | 2. 39 Weiismnunindmnieaeeea 3. 35 3. 04 | 2.7 
Po iss 2. 98 | 2. 66 | 2.41 || 20.... i 3. 40 3.09 | 2. 84 
8. | 2.99 | 2. 68 Ge fh Sita csnn } 3. 48 | 3.16 | 2.91 
Buiki willl 3. 03 2.71 2. 46 lianas se | 3. 54 3. 23 2. 98 
isc. 3.05 | 2.74 | 2.49 || 23... xl 3 63 3.31 3. 06 
11. 3. 09 | 2.78 | 2.53 || 24... 3. 70 | 3. 39 | 3.14 
a | 3.11 | 2. 80 | 2.55 || 25.._- ‘ 3. 80 | 3.49 | 3. 24 
13_- no 3.14 2. 83 | 2. 58 | | | 


1] | | | 


Initially discounts were 15 percent to dealers and 15 percent and 
6 percent to wholesalers in all zones, including both parts of zone C. 

After Mr. Pharis had brought out the three price levels with the 
highest in the North and the lowest in the South, except for the tip 
of Florida which is in the highest zone, the following colloquy took 
place: 


Senator Kerauver. I don’t understand. The major roofing companies have 
most of their plants in zone A. Yet they sell at a higher price there than they 
do down in the Southwest and Southeast? 

Mr. Puaris. Yes, sir. They certainly did. Senator Kefauver, let tne put this 
in if I may. The size of Mississippi and Alabama and Georgia and Tennessee 
covered by red, and northwest Florida, is equivalent only to the size of, you might 
say, a 50-cent piece based around the Chicago area or any big industrial area or 
heavily populated area in the North. So therefore that little area, even though 
it looks large in the South, isn’t large considering the population as compared to 
the North. So actually it has not cost the major roofing companies a fortune to 
finance this war in the South, but nevertheless, back to your direct question. 
The price is definitely higher on the Z zone where the population and the big 
volume of roofing and sales of roofing prod'cts is in the United States 

Mr. Drxon. Mr. Chairman, I might state that in 20 years with the Federal 
Trade Commission, I have seen many zone pricing sy stems, yet this is the first 
one I have ever seen like this. Usually the chief zone is in the North and grad- 
uates as you come out. In this zone system, the northern customer is being 
penalized in the area where the great populations are and all these plants are. 
In this pricing system which we are looking at, the high price has been main- 
tained where the great bulk of the population lives, and it has been lowered as 
it has gone southward. 

That was the price in October. Now 
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Mr. Puaris. Mr. Dixon, may I interrupt just for a moment, please? In 
referring to that price schedule as outlined on the map, you would think definitely 
that Mr. Lloyd A. Fry himself initiated that plan due to the fact—you see the 
very southermost tip of the State of Florida, that is A-1. You spoke of the 
North. That same zone existed right in the South. Mr. Fry has a plant in Fort 
Lauderdale, Fla., and it is around the booming industrial area and recreational- 
vacational area of Miami. 

Mr. Drxon. He also has one in Jacksonville. 

Mr. Puaris. Yes; but that is closer to Meridian. 

Mr. Drxon. If you have an opinion, why is this price higher in Miami than it 
is just north of Miami? 

Mr. Puaris. Well, because Fry has a plant there and when we ship roofing 
from Meridian, by the time we get there, it looks good, but our freight has eaten 
up all our profits. So therefore we can’t get in there. 

Mr. Drxon. You can’t get into Miami and his price is higher in Miami than it is 
above Miami. (Indicating.) 

Mr. Puaris. Yes, sir; that is correct. 

Senator Kerauver. Let us see if I understand. You mean that at Fort 
Lauderdale the Fry Roofing Co. has a plant and that you can’t economically get 
your product in, even though at Fort Lauderdale the price is in the high A zone? 

Mr. Puaris. Yes, sir. 

Senator Kerauver. And Fry is the only manufacturer in that section? 

Mr. Puaris. Yes, sir (1564-1565). 


On the same subject, Mr. Fry was interrogated and responded as 
follows: 


Mr. Drxon. I point this out to you, on this same comparative 15-pound felt, 
the 4-square roll, that in the A—1 zone at that time your price was $2.85, and in 
the B area it was $2.54, and in the C area it was $2.29. 

Mr. Fry. Subject to discount of whatever they were. 

Mr. Drxon. Subject to discounts, we might say. 

I believe Mr. Pharis testified when that price list became effective and all the 
other major producers adopted it, the same prices and terms of discount prevailed 
through the southeastern area where he normally sold his products, and he found 
that his radius was shortened. Before that time he had been able to sell down 
down into Florida and by the time he reached his market down in Florida, because 
on that map he pointed out that you had a plant at Miami, and—— 

Mr. Fry. Fort Lauderdale. 

Mr. Dixon. Fort Lauderdale. You had designated that area an A area, which 
was high, but he could not reach there because his freight would eat into him by 
the time he reached that vicinity. How were you able to have that A high price 
down there in Miami? Could you tell us how you could do that? 

Mr. Fry. I think first if you will look at the map, you will see it is down at the 
tip end of this peninsula, you are in a market of our own production with our own 
felt mills supplementing it, and then in order to come from Mississippi, as he points 
out, you have a very long freight haul which permitted us to get a higher level 
of price. 

Mr. Dixon. In other words, you had a local monopoly there, didn’t you? 

Mr. Fry. Not at all, because our prices are based on that area schedule and 
our competitors all establish and meet the price that we establish in that market. 

Mr. Dixon. No other of your competitors had a plant in that area? 

Mr. Fry. They were pretty close. 

Mr. Drxon. Where? 

Mr. Fry. Here at Savannah’*and here at Charleston. 

Mr. Dixon. That is not much nearer than Meridian, is it? 

Mr. Fry. Oh, yes. 

Mr. Drxon. But a B zone price intervened there. If you will notice on map 5 
the Savannah people are in the B zone, which is a little bit higher than the C zone. 

Mr. Fry. When they ship into that zone their schedules are there. 

Mr. Dixon. Regardless of where they were, to ship down to Lauderdale they 
would have had to absorb freight also? 

Mr. Fry. They would have to equalize the Fort Lauderdale plant to sell in that 
particular plant. 

Mr...Drxon. Mr. Pharis testified further, Mr. Fry, that, finding his markets 
dwindling —— 
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Senator Kreravuver. Before we leave that, the testimony was that you charged 
a higher price in Fort Lauderdale where your plant was, than you did over at 
Tampa, which is 100, 150 miles away? 

Mr. Fry. It could be in that particular area, I don’t know—no; this does not 
show that. It shows the green—Tampa, yes; you are correct. That is right. 

Senator Kerauver. How do you do that, Mr. Fry? 

Mr. Fry. Why do we do that? 

Senator Keravuver. Yes. 

Mr. Fry. Because the competition offered in Tampa must have justified it. 

Senator Keravuver. As I get this picture, you charge a high price where you 
can get by with it, where 

Mr. Fry. Well, you call it a high price, Senator, but I don’t think it is a high 
price. You can charge more in those areas where the competition is not so severe. 

It is a matter of plant location. 

Senator Kerauver. Even though your plant may be right there where you are 
charging the higher price. 

Mr..Fry. Definitely, that is the reason you make the investment to put a plant 
at that location, to take full advantage of the freight. That is a common practice 
(1637-1638). 

While the wholesale discount of his national competitors was 
initially 15 percent plus 6 percent in all areas, Mr. Pharis granted his 
usual extra discounts—4 percent on asphalt felt and 6 percent on 
shingles (1564). 

Subsequently, beginning October 1 and continuing through Decem- 
ber 9, the national firms chose to lower prices still further by increasing 
their discounts in the red portion of zone C until they undercut Pharis’ 
prices by as much as 2 percent (1563, 1564, 1567). 

As aresult, Mr. Pharis testified, he lost his best distributors. They 
“had actually reached the point where they were afraid to buy” 
Leopard products, giving as a reason, Mr. Pharis stated, that there 
was no purpose in doing so when the majors came in and met or beat 
his price (1567). 

Mr. Fry. testified that his reason for granting the extra discounts in 
the red part of zone C was that there had been “misclassification”’ of 
customers in that area and that sales to dealers at wholesale discounts 
had become prevalent. Reminded that Pharis had testified that he 
had granted extra discounts of 4 percent on felt and 6 percent on 
shingles, Mr. Fry was asked whether he had granted only the basic 
discounts of 15 percent and 6 percent. He replied that his discounts 
“could have been more, because in each case where we found that they 
were selling our distributors’ customer at the distributor level of price, 
we positioned the jobber [distributor] to meet that competition” 
(1637). 

Concerning the validity of Mr. Fry’s complaint as to misclassifica- 
tion of customers, the following colloquy is pertinent: 

Mr. Puaris. I want to mention one thing, please. And that is in regard to 
Mr. Fry’s pricing policies over the 18 years that his material was offered on the 
market. Mr. Fry stated that on all of these shipments that prices were 5 to 7% 
percent below the national market price established by the major roofing com- 
panies and in that pricing policy, the 744 discount was extended only to whole- 
salers, whereby Sears, Roebuck, from Mr. Fry’s admission, took a lot of tonnage 
and as we all know, Sears, Roebuck is a large retail concern and as Mr. O’Leary 
stated, it is very difficult, almost impossible, to distinguish between a wholesaler 
and a retailer. 

By that, I mean a semiwholesale jobber. 

Inadvertently, when any price is offered to a wholesaler, or to a retailer, it 
reaches the consumer market regardless, there is no way around it, that 7 percent 
flows right through on every price schedule that was published. 

Mr. Fry. I would like to test that, but it would take all afternoon. 

Senator KErauver. Just a minute, Mr. Fry. 
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Mr. Puaris. When there are two wholesale hardware jobbers in one city, one 
is buying Ruberoid, the other is buying Fry, under this plan, one wholesale jobber 
has a 7 percent advantage, and it will certainly be used on distribution to the 
dealers and to the retail trade when the material is sold for house jobs or roofing 
material construction. 

Thank you. 

Senator KeErauver. Anything else? 

Mr. Fry. No, sir (1737-1738). 

Ruberoid issued its price list effective July 18 and subsequently 
established extra discounts in the red portion of zone C, to the best 
of Mr. O’Leary’s knowledge, in order to meet the competition of 
either Fry or Johns-Manville (2133). When he found the new price 
list, he adopted the changes (1719). 

Mr. Meyer, testifying on behalf of Certain-teed, said that in issuing 
its price list on this occasion the company had “followed Fry”’ as it 
had on all other occasions (1681-1682). 


G. PERIOD BEGINNING MARCH 1, 1958 


As has been stated previously, after the zone revisions of July 18 
and the granting of extra discounts in the red portion of zone C, Mr. 
Pharis concluded that the only thing for him to do to extricate himself 
from his predicament was to lower his costs by producing his own 
felt. 

While work was being done on the felt mill, another idea occurred 
to Mr. Pharis after the last cut of the majors in the red part of zone C 
on December 9, 1957 (1567). Noting the high prices in the A and B 
zones, Mr. Pharis determined to attempt to sell in those areas (1568). 
In Chicago, for example, asphalt felt was priced at $2.85 less 15 
percent, and 6 percent, while at Meridian, Miss. (Lauderdale County), 
it was $2.29 less 15, less 6, less 6, less 4. Mr. Pharis calculated that 
he could price his products f. o. b. Meridian for delivery in the North 
at 10 percent more than he was realizing on local sales, after absorb- 
ing freight 150 miles out, and the customer, after paying freight, 
would be buying at a price of as much as 15 percent lower than the 
applicable higher zone prices (1568). Mr. Pharis did not mean that 
at such a price f. o. b. Meridian, his profit would be 10 percent more, 
but that, as he stated, he would realize that much more. In other 
words, he was not losing as much (1737) 

Thereupon, Mr. Pharis bought an addressograph machine some- 
time prior to March 1, 1958, and mailed to about 18,000 potential 
customers in about 24 States in zones A and B a price list which 
quoted 215-pound shingles at $4.45 and 60-pound felt at $1.55 f. o. b. 
Meridian. These were dealer prices. Approved wholesalers were 
offered a 6 percent discount (1568, 1736, 1822). 

With a freight charge of 32 cents per roll on felt from Meridian to 
Chicago, the Chicago dealers’ cost from Mr. Pharis was $1.87. Com- 
pared with that dealers’ cost of $2. 42 ($2.85 less 15 percent) unde or the 
established zone system, Mr. Pharis’ dealer price was about 22 percent 
lower (1736). 

In response to Mr. Pharis’ price bulletin “the phone practically rang 
off the wall.”’ Orders were received for about 130 carloads, on which 
it was necessary to grant the wholesale discount of 6 percent on only 
about 1 out of 6 shipments (1596). The plant operated 24 hours a 
day, and within 10 days about 100 cars were shipped. Then calls 
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came in canceling unfilled orders, for, as Mr. Pharis said, ‘‘SSomebody 
lowered the boom.” Fry had lowered prices all over the country, 
effective as of March 3, 1958 (1569, 1570). 

From August 1, 1957, to March 15, 1958, Mr. Pharis had a sub- 
stantial volume, but lost $42,000, and at the time of the hearing he was 
losing $7,000 a month (1566). This is based on a cost for felt at the 
end of his production line of about $1.60 (1570). 

When representatives of the Fry Co. found the Pharis pricelist 
dated March 1 in the field, Mr. Fry under date of March 3 ‘‘estab- 
lished a brand new schedule of prices” that superseded and “cleaned 
all this out of the picture” (1644). 

Neither Ruberoid nor Certain-teed took any action on Leopard’s 
prices but waited for Fry. Mr. O’Leary said that the Pharis announce- 
ment came to his attention on or before March 1, but that the Ruberoid 
Co. just ‘sat tight.’””, Mr. Meyer had the Pharis price list on February 
24, but Certain-teed did not meet it ‘because we don’t meet every 
pre that we hear” (1682). Asked why he did not meet Mr. Pharis 

ut met Mr. Fry, Mr. Meyer said there is a big difference between 
Mr. Fry with 19 plants putting out a price list for the United States 
and Pharis with only 1 plant doing so with respect to customers located 
1,000 miles from his plant for it would be difficult for Mr. Pharis to 
serve the customers (1682). In fact, Mr. Pharis’ Leopard Roofing 
Co. was so small that in 1957 its sales were less than one-quarter of 1 
percent of those made by the industry (1733). 

In view of these circumstances, Mr. Pharis understandably could 
say: “I am profoundly honored by the recognition shown my company 
by so great an industry in regard to the recent price decline” initiated 
by Mr. Fry (1734). 

Asked what he did on March 3 after Mr. Pharis cut under his 
prices in zones A and B and had shipped 100 cars of asphalt roofing, 
Mr. Fry stated: ‘‘We issued new revised schedules, a new list, and we 
have established discounts applicable to those lists for every State in 
the Union east of the Rocky Mountains” (1641-1642). The list 
prices, he said, are the same for the entire area but the applicable 
discounts vary from State to State and within a State (1642-1646). 
The zone system as such was abandoned but the two-column system 
of pricing was revived by using different discounts for felt than for 
other products, with a greater discount on felt (1643-1646, 1657). 
The price derived by applying the applicable area discounts was the 
dealer price, and the wholesale price was the dealer price less 6 percent 
(1645). 

Mr. Fry was asked to furnish for the record copies of his new price 
schedule and discount lists (1641, 1643). At first he said he would 
supply them to the subcommittee only on a confidential basis and 
would not divulge the information openly for the benefit of competi- 
tors (1641, 1643). 

In lieu of supplying a copy of his own price list, Mr. Fry offered a 
bulletin of the Philip Carey Manufacturing Co. dated March 12, 
effective March 3, explaining that the Carey Co. had picked up and 
copied his price list (1642—1961—1962). 

Requested again to produce a copy of his own price list, Mr. Fry at 
first replied: “You have it right there in the Carey list;’”’ then he said, 
“T will send you one”’ (1642, 1964). Finally he submitted it. 
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As indicated by Mr. Fry, Carey’s list prices were the same as his; 
for example, on the 2 illustrative products, shingles and felt, list 
prices were $10 and $3.60, respectively (1962, 1964). 

Mr. Fry persisted in his refusal to give his discount sheets to the 
subcommittee at the hearing. He promised, however, to send them 
in confidence after the hearing, and he did so. He was persuaded, 
however, to testify as to the discounts prevailing in a few areas, as 
follows, specifying that they were dealers discounts to which an addi- 
tional 6 percent was added for wholesalers. 


Asphalt Other 








felt products 
Mississippi-_-_-- a are i ee rs daeganeaslinreaeiiets amen 52 47 
Tennessee (Knoxville) ...-_-_- nea eat deghon ed ugachaeenandant es tekiae 52 45 
Texas (some counties) .__._-- > = : nce eck teapeheae cad Bs abies 
Lowest discount (Montana)__.___._.___-- 7 } | er 
Tip of Florida. -___- dnc da ARIES Bic win ddeda dd diinnicaded ne ee 52 47 
CH ccs cwwnamecusal <ath sions tinimisighica isin ni ndaleneniatitin ats a iene 48 45 


(1644-1646; 1657) 


Mr. O’Leary testified that Ruberoid again followed Fry by issuing 
on March 14, effective March 3, an identical pricelist on asphalt 
roofing (1721). He could not then furnish his discount sheets because 
his field representatives had not yet secured Fry’s for all of the States. 
He, like Fry, promised to send them in confidence after the hearing, 
and he did so (1722-1723). 

Asked whether Certain-teed had issued a pricelist identical to Fry’s 
of March 3, Mr. Meyer answered, “Unfortunately, yes,” explainin 
that this was so because the prices were so low (1681). He, too, coul 
not furnish all of the discount sheets because they were still being 
found and copied. Mr. Meyer agreed to furnish his discounts, imply- 
ing that he did not consider them confidential. He subsequently 
furnished them and confirmed that implication (1681). 

Selections have been made from the pricelists supplied by Mr. 
O’Leary which include the areas covered by Mr. Fry in his testimony. 
They are as follows: 

CERTAIN-TEED 
Dealer discount schedule, asphalt roofing, pricelist No. E-1-58, effective Mar. 3, 1958 


Col. 1: Discounts applicable from list on asphalt shingles, siding, roll roofing, and building papers. 
Col. 2: Discounts applicable from list on asphalt felt only. 





Col. 1 ‘| Col. 2 
Alabama: Entire State_.__.__.- in soso as saa cl a aalld elaeenl nateala aie ae 47 | 52 
Florida: 
Counties of Brevard, Hernando, Hillsborough, Indian River, Osceola, Pasco, 
oo ee a is a ER ee 46 50 
Counties of Broward, ‘Charlotte, C ollier, “Dade, ‘De Soto, Glades, Hardee, Hendry, 
Highlands, Lee, Manatee, Martin, Monroe, Okeechobee, Palm Beach, St. ew | 
and Sarasota. -.-.___- adh ntcsiynaietoun ncaa cukeaetamelana Sie dake tie 45 | 47 
The Keys- s:chtirviindabsehiGand icine eccbesreeuaee eee | 35 | 37 
Balance of State not listed above. - chamidh maui naittindnikacdcar ee acne 47 | 52 
Georgia: Entire State__-__- ere a a ie ee ae 7 | 52 
North Carolina: Entire State..........-__________- eat 45 47 


South Carolina: | 
Counties of Aiken, Allendale, Bamberg, Barnwell, sanamnted banana a | 
Hampton, Jasper, McC ormick__.. -| 47 52 
Balance of State not listed above... ie, ieee aii ak ee ee 45 47 
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Dealer discount schedule, asphalt roofing, pricelist No. E-1-58, effective 
Mar. 3, 1958—Continued 


| Col.1 | Col. 2 


Tennessee: | 
Counties of Anderson, Bledsoe, Blount, Campbell, Carter, Claiborne, Clay, Cocke, 

Cumberland, Fentress, Grainger, Greene, Hamblen, Hancock, Hawkins, Jackson, | 
Jefferson, Johnson, Knox, Loudon, McMinn, Meigs, Monroe, Morgan, Overton, 
Pickett, Putnam, Rhea, Rowan, Scott, Sevier, Sullivan, Unicoi, Union, Van 


Buren, Washington, White siinet evgennthe ia 45 52 

Balance of State not listed above-_-._-- Peis Shae stores 47 | 52 
Tlinois: | 
Group 1, counties of Boone, Bureau, Carroll, Champaign, Cook, DeKalb, DuPage, 

Ford, Grundy, Henry, Iroquois, Jo Daviess, Kane, Kankakee, Kendall, Knox, 

Lake, LaSalle, Lee, Livingston, McHenry, McLean, Marshall, Ogle, Peoria, 

Putnam, Stark, Stephenson, Tazewell, Vermillion, Whiteside, Will, Winnebago, 

Woodford jonqgeph seman ; 41 | 44 
Gro p 2, counties of Rock Island and Mercer 43 4] 
Group 3, counties of Christian, Clark, Coles, Cumberland, DeWitt, Douglas, Edgar, 

Fulton, Henderson, Logan, McDonough, Macon, Mason, Menard, Moultrie, | 

Piatt, Sangamon, Shelby, Warren ; ; ‘ 43 | 44 
Balance of State not listed above J ‘ ‘ 45 | 48 

Indiana: 
Group 1, counties of Benton, Elkhart, Fulton, Jasper, Kosciusko, LaGrange, Lake, 

aPorte, Marshall, Newton, Noble, Porter, Pulaski,! St. Joseph, Starke, Steuben, 

W hite__. 1a tance bladed abe acai wunwee 41 44 
Group 2, cor ties of Pe ITY, Posey, Spencer, Vanderburgh, Warwick 45 48 
Balance of State not listed above. _- Se ae ne 43 14 

Wisconsin 
Group 1, counties of Ashland, Bayfield, Douglas,! Iron F 36 31 
Group 2, counties of Barron, Buffalo, Burnett, Chippewa, Clark, Dunn, Eau Claire, 

Florence, Forest, Jackson, Langlade, Lincoln, Marathon, Oneida, Pepin, Pierce, 

Polk, Portage, Price, Rusk, St. Croix, Sawyer, Taylor, Trempealeau, Vilas, Wash- 

burn, Wood___- at = Y eee 39 | 37 

Balance of State not listed above. _- : ; {1 | 44 

Arkansas: | 
Counties of Miller, Pulaski, Ovachita ; 50 | 52 
Counties of Baxter, Benton, Boone, Carroll, Crawford, Franklin, Fulton, Izard, | 

Johnson, Logan, Madison, Marion, Newton, Polk, Scott, Sebastian, Sharp, Stone, 

Searcy, W ashington ot sina ; ; : 47 52 
Balance of State not listed above__._------_- a . : ; 49 52 

Louisiana: Entire State _._-_- ae : ‘ 47 52 
Mississippi: Fntire State.......-- Jb 34-63 aban ‘ d pub se.é 47 52 
Oklahoma: Entire State__....--- eis ; ew inital wie . cgeepieaidaliietn «Scans 47 | 50 
Colorado: | 
Counties of Alamosa, Chaffee, Clear Creek,Custer, Delta, Dolores, Eagle, Fremont, | 

Garfield, Gilpin, Grand, Gunnison, Hinsdale, Huerfano, Jackson, Lake, Mesa, | 

Mineral, Moffat, Montrose, Ouray, Park, Pitkin, Rio Blanco, Rio Grande, Routt, | | 

Saganche, San Juan, Miguel, Summit, Teller._.......-.--..---- al 34 | 34 
Counties of L a Plata and Montezuma___- a “7 oat 38 | 34 
Counties of Archuleta, Conejos, Costilla, Las Anim: es phages ‘ 44 46 

Balance of State not listed above Le - i eae j 47 46 

Montana: | | 
Counties of Big Horn, Carter, Custer, Daniels, Dawson, Fallon, Garfield, McCone, 

Powder River, Prairie, Richland, Roosevelt, Rosebud, Sheridan, Treasure, Valley, 

Wibaux, Yellowstone. _- : cil oe 22 22 
Balance of State not listed above : ‘ : 12 12 

Nebraska: Entire State pea Kina didiueeet ‘ baal ‘ 45 42 

Oklahoma: Entire State_........____- 47 | 50 

Wyoming: 
Counties of Big Horn, Park, Yellowstone National Park 12 12 
Counties of Fremont, Hot Springs, Lincoln, Sublette, Sweetwater, Teton, Uinta, | 

Washakie ; 32 | 30 
County of Laramie __- ‘ 47 | 46 
Balance of State not listed above ‘ . 36 34 

New Mexico: 
Group 1, counties of Catron, Grant, Hidalgo, Luna, McKinley, San Juan, Sierra, 

Socorro, Valencia__-__- ; 38 34 
Group 2, counties of C urry, Lea, a Roosevelt, U nion. Diack ; ‘ 47 50 
Balance of State not listed above. Sot eee nS aetit punk <petstes id. cabisi i 44 46 

Texas: 
Group 1, counties of Brewster,! Culberson, Hudspeth, Jeff Davis, Loving, Pecos, | 

Presidio, Reeves, Terrell__- ee ae eer dasalt wae wsktbben 38 | 34 
Group 2, county of EF! Paso_. Saltau ahncduian othe itnmemiaan ae ‘ 44 46 
Group 3, county of Bowie c -. ee aa a i ats 50 | 52 
Balance of State not listed above Ft ee tae 3 Se ae ebeeen aaa ; -| 47 | 50 


(2024, 2027, 2030, 2033, 2038) 


The reason given by Mr. Fry for having one list price with the vary- 
ing discounts listed on separate sheets for each State was: “In order 
to be flexible enough and not have to publish a pricelist every time 
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we found out there was a price change in the market” (1642). There 
was also an important element of secrecy. Under the old system, 
any customer or competitor, wherever located, knew what Fry was 
charging in every location (1643).. Now this was no longer true 
(1644). The new discount lists were sent to dealers, said Mr. Fry, 
but “there are so many of them that it is pretty hard thing to put 
them all together to establish a complete pattern” (1643). Hence, 
only a national or major manufacturer would be able in time to pick 
up all of the lists, but the small operator would only be able to pick 
up those applicable to his area (1646). For example, ‘‘it would be 
very difficult”? for Mr. Pharis to know what northern prices were 
“unless he got some dealer among the 130 he served to whom he 
could contact and ask what the current market price was” (1646). 

This objective of secrecy was attained, as shown by the testimony 
of Mr. Pharis who stated correctly that the list prices were now the 
same over the entire country, but who said erroneously that the 
country was divided in two sections, North and South, so far as 
discounts were concerned, and that the discount on felt was 52 percent 
in the South and 40 percent in the North (1570; 1642). 

Mr. Pharis was correct with respect to the 52-percent discount on 
felt applicable to his area. With an extra 6 percent for wholesalers, 
the net price to him at Meridian was $1.61, which compared with his 
cost f. o. b. the end of his production line of about $1.60 (1570). In 
other words, the new delivered price is the Pharis production cost. 
Mr. Pharis said that this price had confined him to within 75 miles 
of Meridian (1571). Mr. Fry conceded that his March 3 prices 
“very definitely” froze Pharis out of the higher zones and restricted 
his market, but he said it was not retaliation, but competition (1651). 

Mr. Krug testified that he understood the March 3 price on felt at 
Knoxville was $3.60 less 52 percent less 6 percent (1583). This made 
a net delivered price of $1.62 which, Mr. Krug said, was below, but 
not substantially below, his manufacturing cost (1593). 

Mr. Fry testified that he made a profit when selling felt at $1.62 
delivered at Knoxville, but it would not be a satisfactory profit if 
he sold everywhere at that price. Yet, he said, he was responsible 
for establishing that price. He did so to meet competition, but not 
the competition of Mr. Krug. He did not know whose competition 
he was meeting (1649). 

Mr. Pharis made the following statement in further exposition of 
his financial position: 

Mr. Puartis. Yes, sir. 

In reference to our statement that we, the Leopard Roofing Co., have lost 
$42,000 due to the low market imposed on us since August 1, 1957, to March 15, 
1958, in a fair comparison had we been operating over this past winter on the same 
price basis that we started manufacturing in 1955, excluding increased production, 
maintenance, raw material prices, we would have netted over this same period, 
rather than lost $42,000, we would have netted $88,000. 

Too, had we been operating this past winter period under the high A schedule 
of the major roofing manufacturers in the North, we would have netted $175,000 
rather than have lost $42,000 (1576). 

Being in this position, Mr. Pharis apparently became a likely can- 
didate for acquisition, as revealed by the following colloquy: 

Mr. Drxon. During any of this price manipulation over this period of time, 
did any of the majors ever make overtures or offers to you to buy you out? 

Mr. Puarts. Yes, sir. Beginning last summer, we had a guy that walked in 
the front door, began to tell me that he had heard that we had sold out to one of 








36 ADMINISTERED PRICES—ASPHALT ROOFING 


the major roofing companies, and I told him that I didn’t know anything about it. 
If they were putting out a feeler, it was not to my knowledge, that we had never 
been approached. However, I did notice a black Cadillac sitting out front of 
our plant on a number of occasions and there were 4 or 5 men in the car with a 
major roofing company—lI don’t care to disclose, please, who that company is. 

Mr. Dixon. But to your knowledge it was a competitor of yours? 

Mr. Puarts. It is a competitor. It is a major roofing company. 

Mr. Drxon. Did they make a definite offer to you? 

Mr. Puartis. Yes, sir; they made a definite offer to us through the Meridian 
Chamber of Commerce and I called, in view of these last price changes, the presi- 
dent of this major roofing company and quoted him what I thought was a reason- 
able price on our mill, and he stated the price was exorbitant, that they simply 
didn’t have the money to invest those kinds of funds into a new operation; that 
they wanted a location in or near Meridian but the figure was preposterous. We 
would have to go talk with someone that had more money than they did. 

Mr. Drxon. Why were you willing to sell to him? 

Mr. Puaris. Well, if you are going broke, you would like to have anything 
that you can get out of what you have got, frankly (1574). 


Mr. Pharis’ experience was summarized in a closing colloquy 
between him and Senator Kefauver: 


Senator Kerauver. I have been interested in the ingenuity and courage with 
which you enlarged your operations and went into new lines of business, in order 
to meet different situations as they came along, which I feel to be the good 
American way of free enterprise. It doesn’t seem to have paid off so well for you 
to have done so. 

Mr. Puaris. It has been pretty rough; yes, sir (1576). 

Senator Kerauver. I think your ingenuity and courage might be due to the 
fact that you are only 30 years old and you haven’t had much experience with 
pricing practices of big companies. 

Mr. Puaris. Well, the only history I had to go on was the past history which 
I mentioned earlier, Senator Kefauver, in what had taken place and transpired 
over the years prior to our beginning our small plant in Meridian, Miss. It 
had never happened before. I didn’t feel like one little hickory nut’s plant sales 
would cause so much confusion. 

Senator Kerauver. As I understand it, you looked the situation over and 
you found that demand was growing in Mississippi, Mr. Pharis; that there was 
no plant there; that it was a good location for one because there was demand for 
roofing products in that area; and so you selected it as a location you thought you 
could do business in. It that it? 

Mr. Puartis. Yes, sir; that’s correct. 

Senator KerauverR. Then, on the basis of your experience, it might be dis- 
couraging to any manufacturer to put a plant where there is this kind of pricing 
system, in any location, no matter how favorable it might look? 

Mr. Puart:. Yes, sir (1577). 


Mr. Krug summed up his position by the following statement and 
table: 


Mr. Krua. To summarize, it is our position that the prices of the national 
manufacturers are deliberately set to drive out of business the small independents 
by discriminatory prices. The low levels in the areas served by independents are 
subsidized by higher levels in the areas served only by the national manufacturers. 
To show (1585) what has happened since we started production, we have pre- 
pared exhibit B, which compares the list and net prices for felt and shingles in 
Chicago—where most national companies have large plants—with Knoxville 
prices. This schedule shows that felt prices in Knoxville have been reduced 34 
cents a roll, or 15 percent since February 1956, whereas, felt in Chicago was 
increased during the same period 12 cents a roll or 5 percent, a total difference 
of 46 cents. It also shows shingles, which we do not produce, have been increased 
almost 10 percent in Knoxville and about 18 percent in Chicago during the same 
period. 

* * * * * * * 

These schedules are based on the price bulletins that have been introduced as 
exhibits here this morning using the list prices and the discounts that are included 
in those bulletins, that is. 
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From time to time, as you heard Mr. Pharis testify, the discounts are varied 
by special announcement. We have no knowledge of what those special bulletins 
may be in other territories than our own, but the last I checked in the North, 
they were following the published discounts. We know that in the South they 
are not following the published discounts, that they have been adding these 
specials on from time to time. 


* * * * * * * 


Exuisit B.—Comparison of list prices and dealers’ prices in Knoxville and Chicago 
for asphalt-saturated felt and shingles 


Asphalt felt 15 pounds or 30 pounds | Thick-butt shingles, 12 by 36 inches, 
215 pounds 





Pub- Bc reel Ee ae Me ee | 
Date or schedule lished 
dis- Chicago Knoxville Chicago | Knoxville 
count  bhsbentlcasictpsteita tite Na Lect tte tet ie ed ene tel a ee ene 
} | j | 
Dealer | List | Dealer | List | Dealer | List | Dealer | List 
$F ~ == aa aca ee of 
Percent 
Feb. 20, 1956___...--| 10 $2. 30 $2. 55 $2. 30 $2. 55 $5.85 | $6.50) $5.85 $6. 50 
Nov. 1, 1956.....----| 3 2. 36 2. 43 2. 29 2. 36 6. 16 | 6. 35 | 5.98 | 6.16 
Jan. 22, 1957_...--.-- 3 | 2. 32 2. 39 2.10 2.17 6. 40 6. 60 6. 40 | 6. 60 
July 24, 1957. .....--| 15 2. 42 2. 85 2. 16 2. 54 6. 87 8. 08 6. 28 7. 39 
Jan, 27, 1968.......-. | 15 2. 42 2. 85 1.95 2. 29 6. 87 | 8.08 6. 38 7. 50 
| | | 
NOTES 


(1) Based on Certain-teed Products Corp.’s price schedules and the Ruberoid Co.’s supplement XI revis 
ing zones in Tennessee, Jan. 27, 1958. 

(2) In November 1955, list price of saturated felt at all factory points was $2.28 with no dealer discount 
(Ruberoid Co.’s A-177). Freight to Knoxville from Chicago is 32 cents a roll or a delivered price of $2.60. 

(1586) 


The following colloquy comments on other practices of the national 
manufacturers and contrasts Mr. Krug’s position with Mr. Pharis’: 


Mr. Krua. * * *. 

I am sure the committee will appreciate that, in addition to these discrimina- 
tory pricing practices which are ruining the independents, the national companies 
also offer a broad scope of services which are more often than not concentrated in 
areas of competition with the independent. For example, the big companies can 
extend unlimited credit. They also sell a complete line of products and consider- 
able pressure is exerted to get dealers to buy their complete line. Bear in mind 
that so far Volasco manufactures only two of the principal roofing products—mop- 
ping asphalt and saturated felt—as compared with the complete line sold by the 
national manufacturer. 

Mr. Dixon. Mr. Krug, you would desire to have a complete line? Wasn’t it 
your intention to so establish a complete line when you went into this business? 

Mr. Kruva. I very definitely would not have the refinery if we did not contem- 
plate a complete integrated manufacturing plant to make all of the asphalt roofing 
products. 

We are holding back, seeing what is happening to felt. 

Mr. Pharis apparently looked at the shingles and thought that would solve his 
problem by going into shingles, but we feel we can’t go ahead with any further 
addition to our manufacturing facilities until some solution is found for this pricing 
problem. 

We are now in a position where they cannot drive us out because the roofing 
business is the tail on the dog and we can keep on going for a long, long time. 

But if we are to go ahead with the felt mill and the entire investment Mr. 
Pharis has, we would be in much the same position as he is. 

Senator Keravuver. In other words, with your asphalt plant, if you don’t 
extend your roofing business, you can at least break even (1584). 

Mr. Krua. We can exist. 

Mr. Kerauver. But if you extend your roofing business like you would like 
to, and run into the same experience that Mr. Pharis has, pretty soon you would 
have so much in the business that you might be pushed out. 

Mr. Krua. That’s correct. 
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Senator Kerauver. You might lose both businesses. 

Mr. Krue. That’s correct (1585). 

Mr. Krug and Mr. Pharis were not alone in being hurt by Mr. Fry’s 
March 3 prices. During the period under study, Mr. Meyer stated 
that Certain-teed had made a profit on its roofing, although not a 
satisfactory one, until March 3, but that it was not doing so now 
(1687). ‘We are not going to make any money, but we are not going 
to go out of business” (1683). While Mr. O’ Lear v stated that he 
could not then testify as to whether Ruberoid would make a profit 
on the March 3 prices, he was “positively not’? happy with them 
(1723). 

V. ConcLusion 


The record shows that the asphalt roofing industry could approach 
the classical competitive pattern—many small plants each operated 
by independent owners. Yet, we find that the industry is dominated 
by relatively large multi- plant firms with widely distributed facilities 
which follow the price leadership of the company which has almost 
twice as many plants as the next largest producer. 

In addition, we discover that small, independent plants cannot 
establish themselves for, under che discipline imposed by the leader, 
they cannot sell a profitable volume at prices uniform with the prices 
decreed by the leader and they are not permitted to sell for less. 
The persistence of the independents in attempting to sell for less has 
resulted in geographic or area price discriminations by the leader and 
its followers which have brought disastrously low prices in the market 
areas of the independents. Such price discriminations are the classical 
monopolistic pattern—producers with wide distribution selling at 
injuriously low prices in the area served by local competitors while 
maintaining prices elsewhere at levels sufficiently higher to com- 
pensate for the low prices which will ultimately discipline or eliminate 
the small rivals. 

This substitution of the classically monopolistic for the classically 
competitive might very well have been accomplished without con- 
spiracy. Instead, it could have been the result of a relatively high 
degree of concentration, an elaborate pricing system, and an estab- 
lished leader who was followed whether prices were lowered or raised 
and who, to force price uniformity, chose to engage in a succession of 
geographical price discriminations. These successive discriminations 
may give an impression that prices were flexible, but the flexibility 
was for disciplinary purposes rather than the result of significant 
changes in demand or supply. This is shown by the reactions to the 
sales by Leopard in the high priced areas early in March 1958. 
Neither Ruberoid nor Certain-teed took any independent action 
against Leopard but waited for Fry, the leader, to do so. The 
spokesman for Certain-teed made it clear that no action was required 
to meet Mr. Pharis because he was too small to supply the demand. 
Yet Fry again chose to lead the industry in geographical price dis- 
criminations against the newcomer. 

Hence, it would be reasonable to forecast that, if and when the 
newcomers are either disciplined or eliminated by price discrimination, 
price rigidity will accompany price uniformity in the classical pattern 
of an administered price industry. 
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It would thus appear that the immediate problem here may not 
be whether existing laws are adequate to cope with the phenomenon 
of administered prices but whether these laws can stamp out the price 
discriminations so that the independents may be preserved together 
with their independence. For, if they can, price administration in 
the asphalt roofing industry may be frustrated. 

Whether the price discriminations involved are unlawful is de- 
pendent upon the provisions of section 2 of the Clayton Act as amended 
by the Robinson-Patman Act. The principal inquiry in determining 
whether price discriminations may be unlawful under that section is 
whether they may result in a substantial injury to competition. Such 
an injury may be in either the primary line of commerce (i. e., among 
competing sellers), in the secondary line (i. e., among competing 
buyers), or in both lines. When the requisite degree of injury has 
been shown, the seller charged may escape judgment against it by 
establishing one or more of several justifications or defenses. The 
two principal defenses are that the price differences are no more than 
the seller’s differences in cost and that the lower price was made in 
good faith to meet the equally low price of a competitor. 

Area or geographic price discrimination may adversely affect 
competition in the secondary line of commerce in cases where com- 
peting buyers are located in different price areas. 

In circumstances such as have been shown to exist in the asphalt 
roofing industry, however, area price discrimination is directed at 
and has its adverse competitive effect upon the small, independent 
sellers, that is to say, in the primary line. That such adverse com- 
petitive effect is present and substantial is evidenced by testimony in 
the record with respect to losses of customers and profits which 
seriously threaten the continued existence of the small newcomers. 

Discriminations of this type were a favorite weapon of the early 
‘trusts. In Standard Oil Co. v. United States (221 U.S. 1, (1911)), 
brought under the Sherman Act, “local price cutting at the points 
where necessary to suppress competition” was listed by the Court as 
among the practices used by the oil trust. Testifying in 1914 at a 
hearing before the Committee on the Judiciary of the House of 
Representatives, Mr. Louis D. Brandeis (later Mr. Justice Brandeis) 
said: 

The Standard Oil Company did not compete with those individuals when it 
went in and destroyed them. They committed industrial murder just as much 
- the man who physically used his strength to put an end to the persons about 

im, 

Under section 2 of the Clayton Act, both before and after its amend- 
ment by the Robinson-Patman Act, both private litigants and the 
Federal Trade Commission have attempted to stop large sellers from 
suffocating local competitors by lowermg prices in the competitors’ 
market areas while maintaining, or raising, profitable prices in other 
areas. 

Sometimes these suits were successful and sometimes they were not. 
In private litigation plaintiffs prevailed in Porto Rican American 
Tobacco Co. v. American Tobacco Co. (30 F. 2d 234 (1929), cert. den. 
279 U.S. 858), and Moore v. Mead’s Fine Bread Co. (348 U.S. 115 
(1954)); but they were unsuccessful in Balian Ice Cream Co. v. Arden 
Farms Co. (231 F. 2d 356 (1955), cert. den. 350 U. S. 991). 
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Similarly, the Federal Trade Commission was successful in FE. B. 
Muller & Co. v. F. T. C. (142 F. 2d 511 (1944)); The Maryland Baking 
v. F. T. C. (248 F. 2d 716 (1957)); and docket No. 6331, Jn the 
Matter of Anheuser-Busch, Inc. (1957), now on appeal in the United 
States Court of Appeals for the Seve mth Cire uit, No. 12284. The 
Commission dismissed its proceeding in docket No. 5675, In the Matter 
of General Foods Corporation (1954), and docket No. 6008, In the 
Matte. of Purex Corp. Ltd. (1954). 

While cost justification is available as a defense to geographic price 
discriminations as it is to all other types, the record reveals that the 
lower area prices on asphalt roofing certainly were not based upon 
determined cost differences. 

It is possible, to be sure, that some area cost differences were pres- 
ent, but, if so, it is hardly likely that they bore any relationship to the 
arbitrary and erratic price differences. 

Similarly, good-faith meeting of competition is also a defense which 
must be considered regardless of the type of discrimination involved. 
Under the statute the defense requires a showing that the “lower 
price * * * was made in good faith to meet an equally low price of 
a competitor * * *.” 

Until the decision of the Supreme Court in Standard Oil Co. 
(Indiana) v. F. T. C. (840 U.S. 231 (1951)) it had been believed that 
the good-faith defense could not prevail where there was affirmative 
proof of probable substantial lessening of competition. Yet in this 
case the court held that the defense, once proved, was absolute and 
that the discriminations could continue even though their adverse 
competitive effect was shown to have been more than injury to com: 
petition and went so far as to substantially lessen competition or 
promote monopoly in an entire line of commerce. Under this con- 
struction of the law, it is understandable that the phrase “meeting 
competition” is liberally sprinkled throughout the record. 

The language of the statute and its legislative history make it clear 
that the lower of the discriminatory prices cannot be justified if it 
beats rather than meets the competitor’s price. Among the problems 
raised under this requirement is whether the seller of a well accepted 
brand is beating the price of a competitor selling a less accepted brand 
when his lower price merely matches his competitor’s. 

Assuming for the moment that the lower prices involved in the 
discriminations did not undercut the independent’s prices, they still 
were not adapted to meet individual competitive situations with 
respect to particular customers. On the contrary, they were on a 
geographical basis and resulted from a plan, device, or system insti- 
tuted by a leader and copied by the followers. 

Under the circumstances, the leading cases suggest that Ps faith 


= 
may not be present. Corn Products Refining Co. v. F. T. C. (324 
U. S. 726 (1945)); F. T. C. v. A. E. Staley Mfg. Co. (324 U.S. 746 
(1945) ) 


It would appear, moreover, that lower prices of the larger producers 
which nominally only matched the prices of independents could be 
held to have in fact undercut them due to the difference in brand 
acceptance and historical differentials on that account in the industry. 

This view is supported by the recent decision of the Federal Trade 
Commission in the Anheuser-Busch case, supra, now on appeal, in 
which the Commission followed earlier cases in this area that are 
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notable for having been approve “| by the report of the Attorney 
General’s ! National Committee To Study the Antitrust Laws. 

In the belief that the hearing disclosed important problems in the 
applicability of existing law to practices which show marked deviation 
from a competitive pattern, the subcommittee brought the record to 

; . 
the attention of the Department of Justice and the Federal Trade 
Commission. The subcommittee is informed that each of these agen- 
cies is studying the problems with a view to taking such action as it 
finds appropriate. 

Pending final action by these agencies, no legislative action is 
recommended other than another consideration of an amendment to 
section 2 of the Clayton Act providing that, contrary to the decision 
in the Standard Oil of Indiana case, supra, price discriminations which 
may substantially lessen competition cannot be justified by any show- 
ing of good faith. Several unsuccessful attempts to pass such an 
amendment have been made, the most recent in the last Congress.? 
The existing plight of newcomers in the asphalt roofing industry 
exe mplifies the purpose and effect of price discriminations which are 
being ‘ms ade in good faith to meet an equally low price of a 
competitor.’ 

' ‘This report, at p. 184, states: 

‘An inflexible cent-for-cent rule would enable a seller of the preferred commodity in fact to underent the 
price for a less desirable prod ict, or converse ‘ly, deprive the seller of a less popular product of the full ben- 
efit of the ‘meeting competition’ de fense. We the refore urge a flexible rule which regards the nominal price 
of the rival product as only a presumptive boundary of a seller’s permissible price reduction under the 
‘meeting competition’ proviso, adjustable up or down upon satisfactory proof by the person questioning 
its reliability. In practical operation, sich a test in some circumstances necess¢ arily must permit a seller 
of a less accepted brand to eit substantially below the more popular product’s price Conversely, as the 
Commission has readily recognized, the seller of the premiim commodity sometimes must not go ‘down to 
the price level of the lesser prodct.¢ In each case, the heart of the matter is whether actual competition, 
not merely a nominal price quotation, is equalized.” 

« See, e. g., Minneapolis Honeywell Regulator Co., 44 F. T. C. 351, 396-397 (1948); Federal Trade Commis- 


sion v. Standard Brands, 189 F. 2d 510, 514 (2d Cir. 1951). 
2 See S. Rept. No. 2010 (85th Cong., 2d sess., July 28, 1958, to accompany 8. 11). 








B. INDIVIDUAL VIEWS OF SENATOR EVERETT McKINLEY 
DIRKSEN 


|. InrRopUCTORY STATEMENT 


The majority’s report is predicated on testimony relating to the 
competitive problems of two small firms which entered the asphalt 
roofing business in 1955. Mr. Weber Pharis, preside nt, Leopard 
Roofing Co., Meridian, Miss., and Mr. George C. Krug, president, 
Volasco Products Co., Knoxville, Tenn., appeared before the sub- 
committee. 

Following their Prsnenvaen, three of the larger producers, Mr. 
Lloyd A. Fry, chairman, Lloyd A. Fry Roofing Co., Summit, IIL; 
Mr. Malcolm Meyer, president, Certain-teed Products C orp., ’ Ard- 
more, Pa.; and Mr. E. J. O’ Leary, executive vice president, Ruberoid 
Co., New York, N. Y., also testified. 

The majority’s report states: 

In the belief that the hearing disclosed important problems in the applicability 
of existing law to practices which show marked deviation from a competitive 
pattern, the subcommittee brought the record to the attention of the Department 
of Justice and the Federal Trade Commission. The subcommittee is informed 
that each of these agencies is studying the problems with a view to taking such 
action as it finds appropriate. ! 

A review of the record fails to show that any effort was made by 
the two new entrants into the industry prior to these hearings to 
present their problems to the Antitrust Division of the Department 
of Justice or to the Federal Trade Commission. In fact, it specifically 
shows that in the case of Mr. Pharis this was not done. The following 
colloquy between the chairman and Mr. Sullivan, attorney for Mr. 
Pharis, is significant: 

Senator Kerauver. Mr. Sullivan, I know by your reputation you are a very 
able and competent lawyer and we are glad to have you here. Are there any 
points that you would like for your client to bring out or any statement that 
you would like to make? 

Mr. SuLiivaNn. Senator, we appreciate the opportunity, but I believe that tells 
our story. 

Senator Kerauver. You have been nursing this matter along legally for some 
time? 

Mr. SuLLIVAN. Yes, sir. 

Senator Kerauver. You have not vet filed any formal complaint with amy 
Government agency? 

Mr. Suutiivan. No, sir. Weneed relief. I don’t know what steps are available 
to us, which next step we will take. It is still being discussed, but we have not 
taken any action as yet. 

It appears that the subcommittee has again departed from the 
bounds of an appropriate legislative inquiry. Instead it has assumed 
the role of a grand jury. However, in assuming that role it has not 
adopted the safeguards of fundamental individual rights which are 
afforded by traditional grand jury proceedings. 

1 See page 41, 


? Administered Prices, hearings before the Subcommittee on Antitrust and Monopoly of the Committee 
on the Judiciary, U. 8. Senate, 85th Cong., 2d sess., Asphalt Roofing, pt. 5, p. 1578. 


42 
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In my individual views on Administered Prices, Automobiles, I 
said: 


Section 2 of the Sherman Act has been the law of the land for 68 years. No 
member of the subcommittee has maintained that the Antitrust Division of the 
Department of Justice has not been diligent in pursuing this authority to bring 
monopoly to heel wherever it might be found. 

Perhaps the majority conceives the intent of this investigation is to render 
assistance to the agencies charged with the enforcement of the antitrust laws by 
developing information for their use. Such a theory is not compatible with the 
constitutional separation of powers. Nevertheless, even under such a premise, it 
is again difficult to see that these hearings have contributed any enlightenment 
to either the Department of Justice or the Federal Trade Commission, who are 
well equipped to carry on such investigations. 

* * * No attempt was made to apply the rules of evidence. When an agency 
of Government, such as the Department of Justice or the Federal Trade Com- 
mission, undertakes an investigation, it must constantly have in mind that the 
data and the facts which they assemble must establish a case in a court of law 
under weil-defined rules relating to evidence and cross-examination. The sub- 
committee sffered from no such inhibitions, anc Toll et. reflects 
this lack of discipline. aan 

If the agencies charged with the enforcemefit of the antitrust laws believe that 
any member of the industry is in violation of existing law, they will have to 
proceed independently to make their own investigation, as the record developed 
at these hearings will not provide evidence that would sustain a case in any 
court of law.’ 





Serious charges have been made in an open hearing apparently 
with a view to providing a basis for legal action under the Sherman 
Act or the Robinson-Patman Act or both. Violations of these laws 
could result in penal sanctions. Under grand jury procedures, testi- 
mony implying such accusations is kept within the confidence of the 
grand jury room, even after the rendering of a true bill. Upon issuance 
of an indictment, the accused has the right to confront his accusers, 
cross-examine them, and otherwise is given an opportunity to establish 
his innocence consistent with his constitutional rights. 

It is regrettable that these,matters were brought before a legislative 
committee. In view of the fact that the record of the hearings is 
now being reviewed by the enforcement agencies of the Government, 
no legislative action should be contemplated until it is determined 
that necessary relief cannot be granted under the existing statutes. 


Il. GENERAL OBSERVATIONS 


The asphalt roofing industry includes 30 manufacturers. It is 
significant that the firm with the greatest number of plants, the Lloyd 
A. Fry Roofing Co., of Summit, Ill., is not one of the older firms but 
was established on July 1, 1933. Mr. Fry prior to starting this busi- 
ness had attempted to enter the asphalt roofing industry in July 1931, 
but soon failed because of the depressed prices he encountered. 
Nevertheless, he now operates 19 roofing plants supplemented by 14 
felt mills located in 22 cities throughout the country.* 

The two other firms, which appeared before the subcommittee, are 
the Certain-teed Products Corp. and the Ruberoid Co. The Certain- 
teed Products Corp. was established in 1903 ° and the Ruberoid Co., 
in 1886.° 

3S. Res. 231, committee print, U. S. Senate, 85th Cong., 2d sess., November 1, 1958, pp. 216-217. 
4 Administered Prices, hearings before the Subcommittee on Antitrust and Monopoly of the Committee 
on the Judiciary, U. 8. Senate, 85th Cong., 2d sess., Asphalt Roofing, pt. 5, pp. 1596-1597. 


5 Thid., p. 662. 
6 Tbid., p. 1700. 
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The majority’s report suggests that entry into this industry is 
difficult particularly for a firm without a nationally advertised product. 
It should be noted that the products of both the Certain-teed Products 
Corp. and the Ruberoid Co. are nationally advertised but those of the 
Lloyd A. Fry Roofing Co. are not.” Testimony in the record does not 
support the contention in the majority’s report that advertising plays 
an Rerenet role in the sale of asphalt roofing products. Mr. Fry 
said: 


* * * We have, since the inception of this company, marketed our goods 
through the wholesale distributors. We had no sales organization. We did no 
advertising. We asked the jobber to sell our goods for us.’ 

* * * the theory that asphalt roofing having a long-established brand name 
has a customer preference and that it is bought by brand is incorrect. For more 
than 20 years, we never paid one copper cent for advertising, and the acceptance 
of our product was on an equality with that of any other manufacturer.® 


The record does not support the conclusion that the asphalt roofing 
business is a business with a high degree of concentration. On the 
contrary, it clearly shows that it is an industry open to new entrants. 


Mr. Fry said 


As to concentration, with monopoly, no such situation has or can exist, in the 
asphalt roofing industry. 

This committee, I am sure, has access, or can confirm, from the Bureau of 
Census Reports, that no single manufacturer of asphalt roofing has as much as 
20 percent of the total industry sales or production, and, certainly, no monopoly 
could exist with less than 20 percent.!° 

It should be noted that the majority’s report lists the plants in the 
industry and shows that there are two new manufacturers with plants 
now under construction—the Piedmont Co., Douglasville, Ga., and 
another firm whose name was not published of Lubbock, Tex." 
These new plants are being established in the South where competitive 
conditions have been most severe. The hearings showed that prices 
were higher in the North during the period when the industry operated 
with a zone pricing system; yet these supposedly high prices did not 
insure the economic operation of one of the plants of an established 
producer. Mr. Meyer of the Certain-teed Products Corp. testified 
as follows: 


As I previously stated, for the past 5 vears and longer the margin of profit in 
the asphalt roofing and siding business has been painfully thin, and on many 
occasions there has been no profit at all. During the last few months, because we 
had to meet the drastically lower prices charged by our competitors, we have 
actually lost money. In the past 10 years approximately 30 new asphalt roofing 
plants have been built and placed in operation in the United States, including 3 
new plants, now under construction—and this in an industry that is greatly over- 
produced. The operators of some of these plants and also of older established 
plants, for reasons best known to them, have reduced the price of asphalt roofing 
and siding products in a mistaken idea that lower prices will increase the overall 
demand. Such action, in the face of mounting raw material, machinery, labor, 
and freight costs, inevitably resulted in nonprofitable operation by not only the 
new companies in the asphalt roofing and siding business but by the older 
established companies as well. 

As a result, and because it is our policy that all plants must stand on their own 
record, we have recently closed our Niagara Falls plant, because of its failure to 
produce a fair return. * this connection I call to the attention of the subcom- 
mittee the fact that the Niagara Falls plant is in the so-called high A area,” 


T Ibid., p. 1725. 

* Ibid., pp. 1607-1608. 

° Ibid., p. 1653. 

10 Administered Prices, hearings before the Subcommittee on Antitrust and Monopoly of the Committee 
on the Judiciary, U. 8. Senate, 85th Cong., 2d sess., Asphalt Roofing, pt. 5, p. 1601. 

1! See p. 3. 

12 Administered Prices, hearings before the Subcommittee on Antitrust and Monopoly of the Committee 
on the Judiciary, U.S. Senate, 85th Cong., 2d session, Asphalt Roofing, pt. 5, pp. 1663-1664. 
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Asphalt roof ng is a product where the minimum specifications are 
established by the Federal Specification Board and the Underwriters 
Laboratories, Inc. An examination of the hearings lends no support to 
the theory that an advertised brand would command a higher price 
than a lesser known or unadvertised brand. In fact, the success of 
the Lloyd A. Fry Roofing Co. clearly disproves this contention. 
Furthermore, Mr. Pharis’ testimony demonstrates that buyers of 
roofing materials are willing to pure hase from a completely unknown 
company selling out of its territory whenever an advantageous price is 
offered. The following colloquy 1s significant: 

Mr. Puaris. * * * And at that time, after reviewing prices over the northern 
part of the United States and taking into consideration the freight rates, the 
cost to deliver material in there, we felt like from Meridian, Miss., to these points— 
Chicago, Detroit, Minneapolis, North Dakota, South Dakota—we felt like the 
only salvation we had would be to publish prices and mail in volume, which we did, 
about 18,000 to every lumber yard, wholesale roofing distributor, in 24 Northern 
States. 

Mr. Dixon. Do you have a copy of that announcement? 

Mr. Puaris. Yes, sir. That is it right there. 

Mr. Drxon. Can we make that exhibit 6, Mr. Chairman? 

Senator Kerauver. That will be Pharis Exhibit 6. 

Mr. Dixon. When you sent this exhibit 6 into this trade area, what happened? 
What response did you get to it? 

Mr. Puaris. Well, the phone practically rang off the wall. It would ring from 
morning until night and we started operating 24 hours a day, which we had not 
been accustomed to, you might say. 

We shipped about a hundred carloads of roofing right quick. 

Mr. Dixon. How quick? 

Mr. Puaris. In about 10 days’ time.% 


In all fairness it should be noted that Mr. Pharis although only 30 
years of age established his company in 1955 with 5 employees s.4 At 
the time of the ree he was employing 83 people and planned to 
add approximately 35 additional employees when his dry felt mill 
is placed in operation.’* This record certainly shows that there are 
opportunities and rewards for enterprise and initiative in the American 
economy. While Mr. Pharis has experienced many difficulties, his 
record attests to the fact that there are no barriers to new entrants 
in the asphalt roofing industry. 

The testimony by the five producers also shows that this is an 
industry in which there is freedom of entry. The capital require- 
ments are relatively modest. Minimum quality standards are estab- 
lished by Federal specifications. There is intense price competition, 
but because of the low value of the product in relation to transporta- 
tion costs, freight absorption has been an important element in 
meeting competition. 

», 


III. ADMINISTERED PRICES AND THE ASPHALT Roorina INDUSTRY 


The report on asphalt roofing is a continuation of the studies of 
administered prices in specific industries undertaken by the sub- 
committee following the testimony by Dr. Gardiner C. Means, the 
originator of the term ‘administered prices.’ In his definition of 
‘‘administered prices,’’ Dr. Means said: 

* * * an “administered price’ is a price set by someone, usually a producer 
or seller, and kept constant for a period of time and for a series of transactions. 





18 [bid., pp. 1568-1569. 

4 Administered Prices, hearings before the Subcommittee on Antitrust and Monopoly of the Committee 
on the Judiciary, U. S. Senate, 85th Cong., 2d sess., Asphalt Roofing, pt. 5, p. 1589. 

18 Tbid., p. 1544. 








46 ADMINISTERED PRICES—ASPHALT ROOFING 


The opposite of an administered price is a market price, a price that fluetuates 
on the basis of supply and demand as these forces are felt in the market.'® 


The pricing practices in the asphalt roofing industry do not conform 
to this definition. Mr. Meyer of the Certain-teed Products Corp. 
testified as follows: 


It is my understanding that the purpose of this study by your committee is to 
examine and determine the effect of administered prices on the problem of infla- 
tion. As I understand it, administered prices are prices that are different from 
and contrasted with so-called market prices and that an industry in which ad- 
ministered prices prevail is one in which each company, acting individually, 
makes up its own mind what prices it will charge for a product and adheres to 
that price over some period of time whether all buyers are willing to pay that 
price or not. Contrasted with administered prices are market prices which are 
fixed by the action of the law of supply and demand and which change every day 
or hour because they are based upon factors beyond the control of the seller. 
Under a system of market prices, the seller’s prices and operations are always 
subordinate and subject to the market price. If this understanding on my part 
is correct, then your committee is studying the wrong industry and the wrong 
company when it assumes that the asphalt roofing industry and Certain-teed 
Products Corp. operate under a system of administered prices. Presently, and 
on very Many previous occasions the prices which we publish are almost im- 
mediately thereafter subject to competitive attack, and we must revise the pub- 
lished prices to meet the actual competitive prices or allow our business to go by 
default to our competition.!” 

The majority’s report provides no evidence to support its contention 
that the pricing policies of this industry conform to Dr. Means’ 
definition. In fact, during the course of the hearings, the chairman 
said: 

There are two parts to the definition of administered prices, one of which it 
certainly does meet, namely, that the larger companies in some manner arrive at 
the same price or substantially the same price, either by following a leader or by 
some other method. That was one of the main essentials of the administered 
price definition. It is true there was another essential; that they arrive at a 
price that is.maintained over a period of time. That element is certainly not 
here.!8 

The majority’s report in describing geographic price differentials 
states: 

Forced to attempt to sell for less so as to get a profitable volume, the small 
operators met one of the oldest weapons of monopoly—geographie price dis- 
crimination. With this device, the producers with wide distribution cut prices 
in the markets served by their small rivals in the South and raised or maintained 
them in the North. This was done in a succession of moves under an elaborate 
system that resulted in fantastic and changing patterns of area price diserimi- 
nation.!® 

In fact, insofar as the prices quoted by the Lloyd A. Fry Roofing 
Co. are concerned, it would be more accurate to state that they were 
not based on any pricing system at all but were varied to meet com- 
petitive conditions. This very absence of a fixed policy has raised 
questions of a possible violation of the Robinson-Patman Act. The 
rapid changes in prices and in pricing policies, recounted throughout 
the hearings, do not support the characterization of an elaborate 
pricing system for this industry. 

In view of the testimony presented, it seems inappropriate to in- 
clude the asphalt roofing industry among those industries which are 
characterized by so-called administered prices. 

16 Administered Prices, hearings before the Subcommittee on Antitrust and Monopoly of the Com- 
mittee on the Judiciary, U. S. Senate, 85th Cong., Ist sess., pt. 1, p. 75. 

17 Administered Prices, hearings before the Subcommittee on Antitrust and Monopoly of the Committee 
on the Judiciarv, U. 8. Senate, 85th Cong., 2d sess., Asphalt Roofing, pt. 5, p. 1663. 


18 Thid., p. 1672, 
19 See p. 1. 
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LV. GENERAL CoMMENTS RESPECTING ANALYSIS OF THE 
Magsority’s Postrion 


The Chairman has suggested a theory that the prices charged by 
a more efficient producer should be lower than those of his competitors 
so that the consumer would receive some benefit from this extra effi- 
ciency. He has advanced this thought throughout the course of the 
hearings on administered prices—including those on steel and auto- 
mobiles. This premise is supported by the following colloquy: 


Senator Kerauver, * * * But my question is one of public policy. Assuming 
you are a very efficient plant, and you can produce your products cheaper than 
somebody else—I am just assuming that because I don’t know. 

Mr. Meyer. Sure. 

Senator Kerauver. And assuming Mr. Fry—and I am sure this would not be 
the case—that Mr. Fry is less efficient and his products cost more to manufacture. 
The question is, Are all of you major companies publishing the same prices and 
following the same prices? I guess most of the others are, too. It doesn’t give 
the public the benefit of higher efficiency or better location.?° 


In my individual views on administered prices in steel and again in 
automobiles, I endeavored to show that a product’s market price is 
determined by competition rather than by costs alone. The more 
efficient producer establishes a standard which his rivals must meet 
so that at any one time in any one market, there can be only one price 
for a homogeneous product. 

During the hearings on administered prices in the automobile 
industry Mr. Theodore O. Yntema, vice president of the Ford Motor 
Co. in charge of finance, appeared before the subcommittee. I place 
great reliance on his testimony. Prior to joining the Ford Motor Co. 
in 1949, he was for more than 25 years a member of the faculty of the 
University of Chicago. He was successively professor of accounting, 
professor of statistics, and professor of business and economic policy. 
His analysis of the relationship of costs, prices, and profits is pertinent 
to the present situation. He explains how the earnings of different 
firms selling at the same price are established in a free competitive 
market. The following colloquy is noted: 


Senator Kerauver. The prices are substantially alike, but the record before 
us shows that the costs are quite different, that your costs are different from 
General Motors and General Motors’ costs are different from Chrysler’s. 

Mr. Ynrema. May I speak to that as an economist. That is the essence of 
competition, that is costs do not determine the price automatically. 

The fact that the prices are alike is evidence of competition, that they do not 
stay in the same relationship to costs. 

I mean if all of us could just take our costs and add X percent and say that is 
the price, that would be certainly a noncompetitive situation. The fact that the 
prices are close together for somewhat similar product when the costs are not the 
same is if anything the very best evidence of competition you could have. 

I mean I would agree with your facts but draw a completely different conclusion. 

Senator Kerauver. You mean that you think when prices are pretty much 
the same, that is evidence of competition? 

Mr. Ynrema. I would say that when prices are pretty much the same for the 
same kind of product, that is a necessary condition to competition. I do not say 
it proves competition but I say that is a necessary condition of competition, that 
the prices have to be pretty much the same. 

I do not say it proves it but it would be inconceivable that you would have 
much competition and have prices very much different for the same kind of 
product. 

Senator Krerauver. There is one difference. General Motors averaged in the 
last 10 years 24.5 percent profit after taxes. Your average seems to be only 15.5. 

20 Administered Prices, hearings before the Subcommittee on Antitrust and Monopoly of the Committee 
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Mr. YntreMa. That is correct, sir. That is why I say we are in this to do better, 
and the fact that the profits are different is some evidence of competition. 

If the profits are all the same, I would certainly be suspicious. I mean if we 
all could charge different prices for the same product and get away with it, it 
would be an amazing world where there really was not any competition.*! 


The testimony of both Mr. Pharis and Mr. Krug showed that they 
deemed is necessary to sell their products at a price lower than that 
demanded by the major roofing companies. They initiated these 
price cuts independently and periodically. The following colloquy 
between Mr. Pharis and Mr. Dixon is significant. 


Mr. Drxon. With the background, you went into Meridian, Miss., and estab- 
lished your plant. At that time you were not incorporated, were you? 

Mr. Puartis. No, sir. 

Mr. Dixon. What was your price at that time? What did you attempt to 
get for your product? 

Mr. Puaris. We sold our asphalt felt for $2.55 a roll, less 6 percent, less 5 
percent. The major roofing companies were extending an initial 6 percent only. 

Mr. Drxon. Was $2.55 a roll the price of the majors? 

Mr. Puarts. Yes, sir. 

Mr. Drxon. So you were 5 percent under major roofing companies? 

Mr. Puaris. Yes, sir.” 


This position was again confirmed by Mr. Krug in the following 
colloquy: 


Mr. Dixon. May I interrupt you just to get the record straight? 

You said that you found the price in the fall to be $2.45? 

Mr. Krug. That’s correct. 

Mr. Dixon. What price did you establish for your product? 

Mr. Krua. We sold at $2.45, exactly the same price. 

Mr. Drxon. As a result of that, who cut the price? Did you cut it, or did 
your competitors? 

Mr. Krug. We stuck to $2.45, we followed the national manufacturers’ price 
exactly, as near as we could find out what it was during the first winter, because 
we didn’t know our own costs, to know how to set a price. 

Mr. Drxon. Go ahead, sir. 

Mr. Krva. In the spring we had about 6 months of production back of us and 
we had then our own costs established. We reviewed those costs and decided on 
our own that a $2.25 price for a roll of felt would be a fair price in Knoxville; 
that we would be satisfied to sell at that price within a reasonable area around the 
plants, say around 100 miles or so. 

We sold on that price during the entire summer of 1956. In fact, late in the 
fall of 1956 when we finally woke up to the fact that we were being undercut, 
they were selling at $2.18 a roll.* 


A careful examination of the record shows that price reductions by 
Mr. Pharis and Mr. Krug were met by Mr. Fry and that he was 
constantly varying his pricing policy. The other major producers 
followed his lead in order to meet the competition which Mr. Fry 
presented. The following testimony supports this conclusion: 


Mr. Fry. Well, insofar as competition exists, I believe, sincerely, that these 
gentlemen who have started these new plants, actually got started by taking 
business at lower prices which actually created this chaotic condition. 

Mr. Dixon. And there testimony has been that when they—— 

Mr. Fry. We cut the price under them. 

Mr. Dixon. You did not meet their price but each time you undercut their 
price? 

21 Administered Prices, hearings before the Subcommittee on Antitrust and Monopoly of the Com- 
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Mr. Fry. That is incorrect. I think their testimony was, and Mr. Pharis 
said, when he started in, because our products and his products were not as well 
known, he cut our price by 6 percent, or your statement is not accurate. 

Senator Kerauver. Mr. Fry, you said that was customary or necessary how- 
ever, for small concerns. 

Mr. Fry. I started that way myself, except, with a distinction. The level of 
price at which we sold to the wholesale distributor was 5 percent less. We did 
not break down the dealer market or contribute to it. 

Mr. Dixon. Would you go one step further here? You point out that Mr. 
Krug said that he established a price underneath your going price when he came 
into the business, but then Mr. Krug said that he found you undercutting him. 

Mr. Fry. He did not say me. He said national manufacturers, I believe; didn’t 
you, Mr. Krug? 

Mr. Krua. That is correct. 

Mr. Fry. Let’s keep that record straight. Because you are attempting to point 
the finger at me of cutting Mr. Krug’s price and I am saying to you that to the 
best of our knowledge and belief we have met competition, we have never reduced 
it. 

Senator Kerauver. What I fairly well understand from the testimony is that 
you are the price leader. That is what you have been saying here all along; 
isn’t it? 

Mr. Fry. No; I did not say that. I said we initiated this price, I did not say 
I was the price leader. 

Senator Kerauver. I do not know the difference between a man who initiates 
something or the man who leads something. 

You were the one who changed the price? 

Mr. Fry. Yes, sir. 

Senator Kerauver. Therefore, when Mr. Krug says that he found the major 
companies——— 

Mr. Fry. I think you had better let Mr. Krug say again, that during the year 
he established a price based on costs that he determined, and that he maintained 
that price for a complete summer, is that correct? 

Mr. Krua. That is correct. 

Mr. Fry. Was that price lower or higher than our price? 

Mr. Krua. I think it was slightly lower than your published ones, except a 
special discount floating around. 

Mr. Fry. You are not saying we gave special discounts? 

Mr. Krua. I don’t know who gave them but there was a 734 discount. 

Mr. Fry. You ought to keep those facts straight. 

We never to my knowledge have cut a price. We have met competition. We 
are going to insist on our right to do it, and we have established it consistently in 
all of our market operations nationally. 

Mr. Drxon. Mr. Fry, the record here shows that starting with the February 19, 
1956, pricelist, progressing through those five maps, you initiated each one of those 
price changes. Sometimes they were price increases, sometimes they were price 
decreases, sometimes they were both, and you were the man who initiated 
them. Neither one of these independent witnesses has stated here that he 
initiated any price change after he got into the business. 

Each said he was always following, not leading. 

Mr. Fry. I think you should get that statement straight. They do not deny 
that with each price change that they consistently maintained a lower price than 
we had established. 

Mr. Drxon. They have said that it was necessary, as an independent new 
operator in the business, and you have confirmed yourself that you agree? 

Mr. Fry. I do not make that statement. I did not confirm that at all. I said 
they could not get a premium for it.” 


While Certain-teed Products Corp. and the Ruberoid Co. were 
inclined to pay little attention to the competition of the Leopard 
Roofing Co. and the Volasco Products Co., they did find it necessary 
to meet Mr. Fry. Mr. Meyer testified as follows: 

Mr. Drxon. I believe you testified heretofore that each time it was brought to 
your attention that Mr. Fry’s company, the Lloyd A. Fry Roofing Co., made one 
of these major price changes, you immediately made a similar or identical change 
in your price structure. That is correct, isn’t it? 
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Mr. Meyer. To the best of my knowledge; yes. 

Mr. Dixon. You made these changes just as soon as they were brought to your 
attention, I assume? 

Mr. Meyer. To the best of my knowledge; yes. 

Mr. Drxon. If you did that, I assume, then, that means you did not wait to 
see what Ruberoid or Johns-Manville or Celotex or any of the other producers did 
at the same time? 

Mr. Meyer. I don’t know what the individual times of the changes may have 
been, but we have looked upon it on the basis that when a major competitor has 
made a move, and we consider Mr. Fry as a major competitor, we immediately 
consider our own position individually as to what we should do. 

Mr. Dixon. With respect to Mr. Fry? 

Mr. Meyer. That is right. 

Mr. Drxon. Now, Mr. Meyer 

Mr. Meyer. Could I add one other point to that? 

Mr. Drxon. Certainly. 

Mr. Meyer. It would be the same condition of a move of some other company 
also that would be a major factor competing with us. It could be the same 
thing with some other major factor. 

My answer does not mean only Mr. Fry. 

Mr. Dixon. Did you hold Mr. Fry’s price list in abeyance until you found out 
what all of these other major producers were doing, or did you go ahead and print 
your own? 

Mr. Meyer. No, generally we have moved—lI say generally. I don’t have 
specific dates with me. But generally we have moved as soon thereafter as we 
possibly could.” 


Mr. O’Leary also supported this position in his testimony. 


Mr. Drxon. In other words, Mr. Fry again saw fit to change to a four-area 
method of quoting, and you considered it necessary to change immediately when 
you found that out? 

Mr. O’Leary. I consider it necessary to meet Fry whenever he moves—down- 
ward, particularly.” 

The colloquy continued: 

Mr. Drxon. Let’s go to Pharis’ exhibit 6, which was the announcement on his 
part that he was going to change or quote an f. o. b. price into the named States. 

Mr. O’Leary. Twenty-four States. 

Mr. Dixon. When did that come to your attention? 

Mr. O’Leary. I shall tell you exactly. On or before March 1, 1958. 

Mr. Drxon. On or before March 1, 1958? 

Mr. O’Leary. Yes, sir. 

Mr. Drxon. What exactly did you do when that came to your attention? 

Mr. O'Leary. Sat tight. 

Mr. Drxon. You sat tight? 

Mr. O'Leary. Sat tight. 

Mr. Drxon. What is your pricelist now? Do you have it with you? 

Mr. O’Leary. Yes; I do. 

Mr. Drxon. Mr. Chairman, may this be marked ‘‘O’Leary Exhibit No. 23’ 

Senator Kerauver. All right. O’Leary exhibit 23. 

(The document referred to will be found in the appendix at p. 2163.) 

Mr. Dixon. As I understand, this is your Ruberoid pricelist effective March 38, 
1958. I notice that is the identical date as the Fry pricelist, which is Fry exhibit 
No. 10. 

Mr. O’Leary. It certainly is. 

Mr. Drxon. How did it happen that you adopted these particular prices on 
that date? 

Mr. O’Leary. We adopted them subsequent to that and made them retroactive 
to that date. 

Mr. Dixon. Subsequent to the time you had called to your attention the Fry 
pricelist, exhibit 10? 

Mr. O’Leary. When we received out of the field the information concerning 
this price move of Mr. Fry, we immediately notified all of our sales managers by 
phone or telegram that we would meet Mr. Fry’s prices. ?" 


9 
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In addition, the following discussion took place: 


Mr. Drxon. Are you happy with the latest price announcement of Mr. Fry? 
Mr. O’LEary. Positively not. 

Mr. Dixon. You don’t like it? 

Mr. O’Leary. NO, sir. 

Mr. Dixon. Why don’t you do something about it? 

Mr. O’LEary. What do you want me to do? 

Mr. Drxon. I don’t know, just something different. 

Mr. O’Leary. Well, I am doing it. I am meeting it. 

Mr. Drxon. You are following it? 

Mr. O’LeEary. Yes, sir. I don’t know what else to do about it.’’ 78 


In the interest of fairness, it must be noted that each of the three 
principal producers were paying higher labor costs than Mr. Pharis. 
While in this instance freight and other factors might be more signifi- 
cant than the cost of labor, it would establish a strange doctrine, if a 
manufacturer should be protected through the enactment of special 
legislation so that he could employ labor at substandard rates— 
thereby lowering his price while his competitors were unable to meet 
these lower prices. In this connection the following colloquy is 
pertinent: 


Senator CarRRoLL. What about the labor conditions, the labor costs? I am 
really seeking information here because I think you have done a very splendid 
thing in passing on to your distributors your savings of sales and in the fact that 
you are a small independent and have been able to effect some savings. The 
thought occurred to me, as you were testifying, about the comparable labor 
conditions. Do you have union employees? 

Mr. Puarts. Senator Carroll, we do not have union employees. We have a 
picket line that has been in front of our factory about a year now due to the fact 
that major roofing companies—and I think I pretty well know—well, I won’t put 
in that it is good or bad—lI pretty well know that they have passed on us to 
organize us under a union. We are the only plant in Mississippi and in the 
Southeast that does not have a union, with the exception of Lloyd A. Fry. 

Senator CARROLL. You mean these other national concerns are unionized? 

Mr. Puaris. They are all unionized with the exception of Lloyd Fry to my 
knowledge and Lloyd Fry has always paid his personnel a salary equivalent to 
and in many cases more than union scale in order to keep the union out of his plant. 

Senator Carro.i. How does your firm compare in salary with union salaries? 

Mr. Puarts. Well, the Logan-Long Co., in Tuscaloosa, has a base pay of $1.53)4. 
We have a bese pay of $1. 

Senator CARROLL. You have a base pay of a dollar? 

Mr. Puarts. Yes, sir. 

Senator Carro.iy. How do your labor costs compare with some of the others? 
For example, in Memphis what is the base psy? 

Mr. Paris. I imagine the base pay, Senator, in Memphis is around, not 
over $1.50. 

Senator Carro.u. Is it a fair statement—and I don’t want to put any words 
in your mouth; I want you to think about this—would you say that your labor 
costs are perhaps lower than any of your national competitors? 

Mr. PuHaris. I would bank my life on it; yes, sir. 

Senator Carrouu. You are being picketed now, are you? 

Mr. Puarts. Yes, sir; we certainly are. And our employees are happy. They 
will not join a union. We do work. We get along together and they cross the 
picket line and pay no attention at all to any moves by the union. 

Senator Carro._u. The purpose of my question is not to influence the picket 
line, but merely to determine what these costs are, you see.”* 


The majority’s report suggests that a new small firm has an inherent 
right to undercut the price of established producers. This theory at 
least insofar as it is based on the testimony adduced during the course 
of these hearings would provide Government immunity for price 





28 Administered Prices, hearings before the Subcommittee on Antitrust and Monopoly of the Committee 
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29 Administered Prices, hearings before the Subcommittee on Antitrust and Monopolv of the Committee 
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cutting by the use of lower paid nonunion labor to take business and 
jobs away from higher paid organized labor. I cannot subscribe to 
such a theory. 


V. Speciric COMMENTS RESPECTING ANALYSIS OF THE Magsority’s 
PosITION 


A critical review of the majority’s report shows that it has derived 
the following principal conclusions from a study of the hearings: 

1. Publie policy should favor a “classical competitive pattern— 
many small plants each operated by independent owners.”’ *° 

2. Small independent plants should be permitted to sell at 
lower prices than established producers. 

3. Section 2 of the Clayton Act should be amended so as to 
reverse the decision of the Supreme Court in the Standard Oil of 
Indiana case so that price discriminations which may substantially 
lessen competition cannot be justified by any sbowing of good 
faith. 

A careful study of the record and of the majority’s report fails to 
justify these conclusions. 


POINT 1. THE POSITION IN THE MAJORITY’S REPORT THAT PUBLIC POLICY 
SHOULD FAVOR A “CLASSICAL COMPETITIVE PATTERN——-MANY SMALL 
PLANTS EACH OPERATED BY INDEPENDENT OWNERS” IS ERRONEOUS 
AND UNFOUNDED 


The majority’s report states: 

The record shows that the asphalt roofing industry could approach the classical 
competitive pattern—many small plants each operated by independent owners, 
Yet, we find that the industry is dominated by relatively large multiplant firms 
with widely distriLuted facilities which follow the price leadership of the company 
which has almost twice as many plants as the next largest producer.*! 

The Antitrust and Monopoly Subcommittee is charged with per- 
fecting our antitrust laws so as to preserve the fruits of competition 
for the benefit of the American consumer. In our advanced industrial 
society there are opportunities for firms of every size and character. 
This subcommittee is not in a position to propose a ‘classical com- 
petitive pattern” * for any industry. 

As long as competition is maintained, and the record clearly shows 
that there is intense competition in this industry, the determination 
of industry structure should result from market forces, technological 
developments, and the energy and ability of individual businessmen. 


POINT 2. THE POSITION IN THE MAJORITY’S REPORT THAT SMALL IN- 
DEPENDENT PLANTS SHOULD BE PERMITTED TO SELL AT LOWER 
PRICES THAN ESTABLISHED PRODUCERS IS ERRONEOUS AND UN- 
FOUNDED 


The majority’s report states: 


In addition, we discover that small, independent plants cannot establish 
themselves for, under the discipline imposed by the leader, they cannot sell a 
profitable volume at prices uniform with the prices decreed by the leader and 

30 See p. 38. 
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they are not permitted to sell for less. The persistence of the independents in 
attempting to sell for less has resulted in geographic or area price discriminations 
by the leader and its followers which have brought disastrously low prices in the 
market areas of the independents. Such price discriminations are the classical 
monopolistic pattern—producers with wide distribution selling at injuriously 
low prices in the area served by local competitors while maintaining prices else- 
where at levels sufficiently higher to compensate for the low prices which will 
ultimately discipline or eliminate the small rivals.* 


The concept that established companies in an industry should not 
be permitted to meet the prices of a new or recent entrant is a startling 
one and completely at odds with the fundamental nature of our com- 
petitive system. Moreover, this doctrine is unworkable. The follow- 
ing questions must be raised: When does a producer become well 
recognized? When does a firm become established so that it is no 
longer entitled to have an umbrella held over its head? 

The doctrine advocated in the majority’s report would compel 
established firms which sell in markets not in their immediate local 
area to withdraw when new producers who enjoy freight cost advan- 
tages and lower local labor costs enter the market with lower prices. 
The majority’s report suggests that the established firm should not 
protect its business by lowering its prices to meet competition. 
Such a theory would create a series of local monopolies which are 
completely inconsistent with our fundamental antitrust philosophy. 
The minority views on Senate bill 11 (S. R. No. 2010, 85th Cong.), 
recognized the danger inherent in such a philosophy. They included 
the following statement: 


Another probable effect of 8. 11 is that it will further the growth of local 
monopolies. For example, a company which does a nationwide business may 
encounter the competition of a local company which seeks to capture one of the 
nationwide organization’s local customers through lower prices. If the nation- 
wide company wants to meet this local price competition by lowering its price, 
it would be obliged under §. 11 to offer the same lower price to all customers 
whose competitive position might be affected. In practice this could mean 
customers in a very broad market area and perhaps in all markets throughout 
the Nation. The company which sells nationwide might well find that it would 
lose more than it could gain by lowering its prices generally. It would, therefore, 
withdraw from the local market. The withdrawal of a national company from 
the local market means a lessening of competition in this local market and a 
tendency to create a monopoly for the local supplier. This is certainly incon- 
sistent with the expressed purpose of the proponents of 8. 11, yet that would be 
the probable effect of the bill.* 


Furthermore, this novel concept would treate hardships for many 
»eople who are dependent on the continued operation of the estab- 
fished producer. The testimony by Mr. Meyer of the Certain-teed 
Products Corp. was directed to this point. He said: 


As far as we are concerned, we are doing nothing and have no desire to keep 
people out of the asphalt roofing business. We do look at it in this light, and I 
am sure you would look at it in the same light. 

Let’s just assume our plant at Savannah, Ga. We have employed several 
hundred people; they are all citizens, members of the union; all working; they 
are trying to produce a quality product at the lowest possible cost. Many years 
have been spent in building the customers in that area. We have no objection, 
naturally, to another person coming into the picture, and desiring to compete 
with us. There is nothing at all wrong with that. 

Our position is that we do not believe that there should be any advantage given 
to that person because he is to start and employ people and employ capital as 
opposed to the people that we have had employed and the capital that we have 
had there in the plant. 


38 See p. 38. 
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All that we are esking is that we have the equal right that that man has. I 
believe if it is possible for him to come into the business, develop the business, 
develop it as a constructive, good company, I think it is very fine. 

I think our position should be better looked at in this light, Senator, that we 
have no objection to people coming into the business, none whatsoever. We are 
only protecting our own employees, our own capital, 2s opposed to people that are 
coming in and by an expedient of cutting the prices, attempting to secure our 
customers. 

If newcomers in the asphalt roofing business or in any other business 
achieve success, they should not be prevented from establishing addi- 
tional plants in the same manner as Mr. Fry, who in the brief span of 
25 years became one of the most important factors in this industry. 


POINT 3. THE POSITION IN THE MAJORITY’S REPORT THAT SECTION 2 OF 
THE CLAYTON ACT SHOULD BE AMENDED SO AS TO REVERSE THE 
DECISION OF THE SUPREME COURT IN THE STANDARD OIL OF INDIANA 
CASE SO THAT PRICE DISCRIMINATIONS WHICH MAY SUBSTANTIALLY 
LESSEN COMPETITION CANNOT BE JUSTIFIED BY ANY SHOWING OF 
GOOD FAITH IS ERRONEOUS AND UNFOUNDED 


The majority’s report states: 

Pending final action by these agencies, no legislative action is recommended 
other than another consideration of an amendment to section 2 of the Clayton 
Act providing that, contrary to the decision in the Standard Oil of Indiana case, 
supra, price discriminations which may substantially lessen competition cannot 
be justified by any showing of good faith. Several unsuccessful attempts to pass 
such an amendment have been made, the most recent in the last Congress. The 
existing plight of newcomers in the asphalt roofing industry exemplifies the 
purpose and effect of price discriminations which are being ‘‘made in good fait! 
to meet an equally low price of a competitor.”’ * 

The majority of the Judiciary Committee in reporting Senate 11, 
a bill to amend the Robinson-Patman Act (S. Rept. 2010, 85th 
Cong., 2d sess.), specifically limited the effect of the proposed amend- 
ments to the secondary line of commerce that is among distributors 
in the resale of products stipulated in the majority’s report. 

In describing the purpose of Senate 11, as modified by the Judiciary 
Committee, the majority’s report said: 

Before amendment, the bill would have made the good-faith defense unavailable 
in all cases, regardless of the product involved, where an affirmative showing of 
lessening of competition or tendency toward monopoly was made either as to 
distributors in the resale of the product (the secondary line of commerce) or as 
to suppliers (the primary line of commerce). 

The bill as amended has a lesser reach. It makes unavailable the good-faith 
defense (1) only in cases involving the specified products, i.e., food, drugs, and 
cosmetics for human consumption or use without further manufacturing or proc- 
essing, and (2) in such cases only where lessening of competition or tendency 
toward monopoly is shown in the secondary line of commerce, i.e., among dis- 
tributors in the resale of such products.*? 

Objections to the enactment of Senate 11 were set forth in the 
minority views of Senators Jenner, Butler, Hruska, and myself in 
Senate Report No. 2010. There is no need to repeat them at this 
time. In any event, the majority of the Committee on the Judiciary 
in reporting this measure clearly did not contemplate its application 
to the competitive situation which was described to the subcommittee 
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by witnesses from the asphalt roofing industry. The fact that it is 
now advanced as a solution to these problems serves as a further 
warning against its enactment if it could be stretched to comprehend 
primary competition of this nature. 

It would appear that the majority’s report makes a strained effort 
to drag Senate 11 into the discussion of the problems confronting 
smaller producers in the asphalt roofing industry. Absent a showing 
of good faith meeting of the lower price of a competitor, as that pro- 
vision of the Robinson-Patman Act is defined in the latest Standard 
Oil decision, there is no occasion for considering Senate 11. If a re- 
view by the enforcement agencies of the Government of the facts and 
circumstances disclosed in the hearings show that the meeting compe- 
tition defense as presently interpreted cannot be established, there is 
no occasion for considering the need for any amendment to ‘the law. 
On the other hand, it may be pointed out that the complaining wit- 
nesses themselves, might be substantially restricted in their efforts to 
compete if they were barred from freight absorption or other price 
reductions made in compli: ince with the requirements of the meeting 
competition defense. Thus, if Mr. Pharis was required to sell at a 
uniform net mill price, he would have had to refrain from the very 
pricing policies in which he engaged. 

The majority’s report does not accurately reflect the effect of the 
1951 Standard Oil decision. It is asserted that until the decision in 
that case “it had been believed that the good faith defense could not 
prevail where there w as affirmative proof « of probable substantial less- 
ening of competition.” This is in the teeth of the Court’s opinion by 
Mr. Justice Burton which states: 

* * * there has been widespread understanding that, under the Robinson- 
Patman Act, it is a complete defense to a charge of price discrimination for the 
seller to show that its price differential has been made in good faith to meet a 
lawful and equally low price of a competitor. This understanding is reflected in 
actions and statements of members and counsel of the Federal Trade Commission. 
Representatives of the Department of Justice have testified to the effectiveness 
and value of the defense under the Robinson-Patman Act. We see no reason to 
depart now from that interpretation.® 

As far back as 1941, Mr. Walter B. Wooden, Assistant Chief 
Counsel of the Federal Trade Commission and a recognized authority 
in this field, testified before the Temporary National Economic 
Committee as follows: 

The right of self-defense against competitive price attacks is as vital in a 
competitive economy as the right of self-defense against personal attack. 

The effort to make it appear that under the Standard Oil decision 
discriminations could continue ‘‘even though their adverse competitive 
effect was shown to be more than injury to competition and went so 
far as to substantially lessen competition or promote monopoly * * * 
far as to substantially lessen competition or promote monopoly * * *” 
ignores the fact that competition can only be met in good faith when 
the buyer would have received an equally low price from a competitor. 
Thus the impact on competition would be the same whether or not 
the lower price was met. It is not the price that is made to meet 
competition which is responsible for the competitive impact, but the 


38 340 U.S. at 246. 
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price initially offered by the competitor whose price is being met. As 
stated by Mr. Justice Burton: 

* * * it must have been obvious to Congress that any price reductions initiated 
by a seller’s competitor would, if not met by the seller, affect competition at the 
beneficiary’s level or among the beneficiary’s customers just as much as if those 
reductions had been met by the seller.*° 

The fact that witnesses before the committee sought to justify their 
pricing practices by use of the phrase ‘‘meeting competition” and that 
such language is sprinkled throughout the record is of no significance 
if, in fact, they did not comply with the very strict standards whic h 
the Supreme Court has applied in interpreting the statutory language 
“in good faith to meet the equally low price of a competitor.”” The 
mistaken or feigned belief of a seller that his price policies can be 
justified by lip service to “meeting competition” is no evidence that 
the defense has been too broadly construed or that it has removed all 
restrictions upon discrimination in price. 

The conference report on a measure, Senate 1008, enacted by the 
81st Congress but vetoed by President Truman clearly states that the 
meeting of price competition in good faith but not beating competition 
in individual competitive situation is the very essence of competition 
between competing producers. This report stated: 

Competition is a contest between sellers for the business of a buyer. In such a 
contest one seller gets the order while other sellers lose the order. That is compe- 
tition. The seller who did not get the order may feel injured, but that does not 
mean that competition has been injured. In any competitive economy we cannot 
avoid injury to some of the competitors. The law does not, and under the free 
enterprise system it cannot, guarantee businessmen against loss. That business- 
men lose money or even go bankrupt does not necessirily mean that competition 
has been injured. ‘‘Competition,’’ Mr. Justice Holmes observed, “is worth what 
it costs.’’ #! 

Unless a predatory intent can be shown, the meeting of lower price 
offerings in a good faith effort to meet competition is the primary 
force energizing our free enterprise economy. It provides the mecha- 
nism to give consumers the benefit of lower prices, while providing a 
constant pressure on costs—thereby reducing inflationary influences. 
The thinly disguised attempt to justify the enactment of Senate 11 
based on the testimony adduced in these hearings is not supported by 
a review of the entire record. 


VI. ConcLusion 


The subcommittee has devoted a large portion of its efforts to the 
consideration of pricing practices which conform to the definition of 
administered prices laid down by Dr. Means. 

A review of all of the hearings including testimony by the econo- 
mists, those connected with the steel industry, the automobile in- 
dustry, and now the asphalt roofing industry, clearly show that it is 
impossible to establish a different set of pricing policies for those 
industries which are arbitrarily defined as having administered prices. 
On the contrary, these Rostings show that American industry including 
large firms such as the General Motors Corp. and the United States 
Steel C orp. as well as very small firms such as the Leopard Roofing 
Co. operate within a competitive framework and their pricing policies 
in the long run must respond to the competitive forces of the market 
place. 
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